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STATEMENT OF THE CASES. 


These causes are here on cross appeals from a final 
decree in equity, passed by the Supreme Court of 
the District of Columbia, on May, 27, 1885. (ee. 
p. 166.) 


; 
} 
' 
‘ 
' 
: 
: 
: 


The original complainant below was Hdward A. 
Rollins. 

He had appealed from the final decree, at the time 
it was made, but had died, without, in this court, 
perfecting that appeal. 

The appellees in No. 237, and the appellants in 
No. 861, are the Executors of, and Trustees under, 
the will of Rollins. (dd. p. 170.) 


On October 29th, 1866, they were made parties to 
the cause, in the court below, in place of the deceased, 
and an appeal, upon their petition, was granted to 
them. (ld. p. 172.) 

Robbins, the appellant in No. 237, and the appellee 
in No. 861, was the sole defendant below. 

He had been allowed an appeal from certain por. 
tions of the final decree, on the day of its date, and 
his appeal, within less than a month thereafter, was 
perfected in this court. 

The difference in the numbering of the cross ap- 
peals, on the docket of this court, is explained by the 
different periods at which those appeals were here 


completed, under the Rules. 


Rollins, on his ‘‘surrender’’ of ‘‘approved claims,’’ 
amounting to $112,500, against the German-Ameri- 
can National Bank of Washington, (Rec. p.,92) then 
insolvent, (/d. p. 17,) in November, 1880, under con- 
veyance and assignment, (authorized by the court be- 
low,) from one Aeyser, as Receiver of the Bank, had 
succeeded, besides to certain realty of the Bank, to 
all the rights and privileges, which the Bank, 
through conveyances and assignments to itself, had 
acquired under a certain /ndenture executed on Oc- 
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tober 25, 1873, by and between Robbins, on the one 
part, and //itz, Mattingly and Prentiss, and their as- 
signs, on the other,—an instrument, which, as well 
from its controlling influence in the suit, as for 
convenience of description, will be often mentioned 
hereafter, as ‘he Indenture. 


On October 23, 1873, Rollins as assignee, through 
mesne conveyances, of Hitz, Mattingly and Prentiss, 
filed, in the court below, a bill to enforce, against 
certain fee simple property of Robbins, a lien for 
moneys, amounting to the sum of $122,000, which, 
as the bill alleged, had been expended, between Oc- 
tober 25, 1873, and March 16, 1876, by Hitz, Mat- 
tingly and Prentiss, and their assigns,—in perform 
ance of their obligations under the Indenture,—in the 
preservation and repair of, and in the removal of in- 
cumbrances from, such property of Robbins,(—where- 
of, upon the execution of the Indenture, //i/z, 
Mattingly and Prentiss, and their assigns, had be- 
come lessees,—with the privilege of »urchase,—for 
the term of ten years, )}—and in the acquisition of the 
reversions upon four certain leases, held, with like 
privilege, by Robbins, at the date of the Indenture, 
and by him therein assigned, with such privilege, to 
Hitz, Mattingly and Prentiss, and their assigns. 


The claim, in the bill, that, under the terms of the 
Indenture, the lien for $122,000, must be enforced 
with interest at the rate of 8 per cent. per annum, 
from the several periods at which such moneys were 


4 


demand made against the estate of Robbins, to 


about $250,000. 


To explain with exactness, the pretensions of the 
opposing parties, and the manner in which, upon 
final decree, they were adjusted, in the court below, 
it becomes necessary to recount the circumstances 
under which the litigation originates. 


Robbins was owner of the equity of redemption, in 
fee, (in the Indenture, in the bill, and elsewhere, in 
the record, described as an estate in ‘‘ fee simple,’’) 
in part of square 456, in the City of Washington, 
fronting 40 feet on the south side of F street, N. W., 
and 100 feet on the east side of 7th street, N. W. 
(Rec. p. 2.) 

He was also tenant for years, with the privilege 
of purchase, for the sum of $42,000, in the aggregate, 
of the reversions in four other parts of that square, 
al) fronting on F street, N. W., and forming, with 
the property wherein Robbins held the equity of re- 
demption, in fee, a frontage, on that street, of 129 
feet 34 inches. (Jd. pp. 2-3.) 

Upon the property 40 by 100 feet, there was a 
mortgage, dated July 1, 1869, for $25.000, and a deed 
of trust, * dated September 1, 1869, for$10.000. (Jd. 
6, 23, 94, 96.) 

The terms for years, being legal estates, were 
bound by a judgment recovered against Robbins on 
November ist, 1869, for $10,500, with interest and 
costs. (/d. 23, 123.) 


*No technical distinction is, in general, recognized, in the record, be- 
tween these two incumbrances, both of which are there commonly 
described as mortgages, or deeds of trust. But the distinction may 
be important, in a particular respect. (Post, p. 76.) 


so expended, would enlarge, at the present date, the 


The rent reserved upon the demises of these several 
terms, was, under each, $60 per month, or. $2,880, 
in the aggregate, perannum. (/d. 23, 112.) 


The original buildings upon the property hadeon- 
sisted of six dwellings. (/d. 47, 63.) 

They had been remodeled and improved by Robbins, 
for business purposes, and at an expense, as he sup- 
poses, of fully $30,000. (/d. 62-65, 123.) 

The structures, as thus remodeled and improved, 
were known as the ‘** Mederal Buildings.’’ | 

And there was communication, and, to some extent, 
continuity between them. But they had been so 
changed as to admit of ready and permanent sepa- 
ration, by the insertion of division walls between the 
buildings erected upon the land held by Robbins, in 
fee, and those constructed upon the property held 
by him under lease. (/d. 57, 64-65.) And this, by 
express design; and with special reference to the 
nature of the interests which he possessed in the 
property. (/d. 65, 128.) 

Under date of October 17, 1873, Cluss, the Engineer 
in charge, under the Board of Public Works, (Id. p. 
$1,) refers to the corner building, as ‘‘an illegal 
structure, having boarded up ends, instead of party 
walls.”’ (Id. p. 10.) 


In the summer of 1873, (Jd. 39, 53, 54, 105, 106, 119, 
120,) the Board of Public “Works had conducted such 
operations upon 7th and F streets, in front of the 
buildings, as to reduce, by many feet, the grades of 
those streets. (/d. 31, 37, 39, 43.) 


| 
| 
| 
i 
| 


6 


And the effect, in the opinion of most, was to 
endanger the security of the corner building, at least, 
(/d. 32, 43,) though some of the tenants still con- 
tinued in possession, (Id. 41, 55,) without apprehen- 
sion, it would seem, as to their personal safety. ( /d. 
53, 58.) 

As to the corner building, which was taller than 
the rest, (Jd. p. 39,) ‘‘ even before the grade was cut 
down,”’ says Cluss, ‘*‘ the structure was in bad condi- 
tion.”’ (/d. 33.) 

It had been poorly built, originally, (/d. 44,) and 
the inner wall had been constructed of ‘‘ Salmon 
brick.’’? (Jd. 45.) 

To secure the safety of this corner building, it was 
‘‘ shored’’ from the outside, (/d. 36, 39, 41, 43, 53, 
56, 120,) and also, it seems, propped within. (/d. 36.) 

It had been condemned by Cluss, the Engineer of 
the District. (/d. 104.) And its removal had been 
ordered by the Board of Public Works. (/d. 8, 120.) 


Robbins was, at this time, in Europe. 

But under advices as to the operations of the 
Board, he left his wife, though, by illness, confined 
to her bed, in a strange land, returned to America, 
and reached Washington about the 2ist or 22d of 
August, 1873. : 

He found that the change of grades had already 
been effected in front of his property, that the side- 
walks had been reduced to the new levels, that for 
40 feet on F street and 32 feet on 7th street, the 
buildings had been ‘* shored,”’ and that the order for 
the removal of the corner building was still unre- 
voked. (/d. 119-120.) 


ee ee ee ee 
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This order, he endeavored, without immediate 
effect, to have rescinded. (/d. 120.) 

On August 27, 1873,—five or six days after the 
appearance of Robbins in W ashington,—the Board of 
Trustees of the German-American Savings Bank, a 
corporation doing business at the city of Washington, 
had appointed a committee, consisting of //itz, Mat- 
tingly and another, to consider the subject of pur- 
chasing a banking-house for that Bank, and to report 
at the next meeting of the Board to be holden there- 
after. (/d. 136--137.) 

This Bank was then located on 7th street, but two 
or three doors——-some 50 feet, perhaps—south of the 
‘* Federal Buildings.’’ (/d. 122.) 

Prentiss was the Cashier, (/d. 8. 128, 135-136,) and 
one of the Trustees, (/d. 112,) of the Bank, and had 
for months daily passed the buildings in question. 
(/d. 141.) 

Hitz, the President, (/d. 9, 118, 128,) and another 
Trustee, of the Bank, (Jd. 112,) had done the same. 
(Id. 118.) 

Mattingly, the Secretary, and a third Trustee, (/d. 
8, 112, 118,) of the Bank, whose office was on 7th 
street, below E street, (Jd. 106,) had done likewise. 
(/d. 148.) 

Hitz called upon Robbins, at the office of the latter, 
in the Federal Buildings, inquired whether,—and at 
what price,—the property was for sale, and was in- 
formed by Robbins, that the property could be had 
for $200,000. (ec. p. 120.) 

The committee that had been thus appointed, re- 
port, on September 3, 1873, that they have been of- 
fered the property of Robbins, fronting 100 feet on 
[th street and 129 feet 44 inches on F street, for 
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$200,000, and that they recommend its purchase, 
provided it can be secured for the sum of $175,000. 
(Jd. 137-138. ) 

They represent that the improvements are ‘‘in a 
condition that will require their early demolition.’’ 
(/d. 137.) 

That ‘‘to repair the building, as the proprietor 
suggests, and secure an income of 826,484,’’ was 
unadvisable,and that,as such repairs,if made,would 
be of a temporary nature and still leave the structure 


unsuited to banking purposes, the purchase of the 
property, if effected, should he made with a view, 
not to such repairs, but to tearing down the existing 


building and erecting in its stead a substantial fire 
proof structure, which could be built, it was esti- 
mated by competent architects, of six stories, with 
steam elevators, &c., for $175,000, making the total 
cost of the property $365,000, upon which outlay, 
the Committee calculated an annual return of about 
10 per cent., or $37,500. (/d. 137-138.) 

After a lengthy discussion of this report, the Com- 
mittee was continued, with instructions to intimate, 
verbally, to Robbins, that the Board of Trustees 
could entertain no proposition to purchase the prop- 
erty, at a price exceeding $175,000. (/d. 138.) 


The buildings upon the property contained 96 
rooms. (/d. p. 111.) 

Hitz, during his call upon Robbins, had been fur- 
nished by the latter, with two statements, showing 
the estimated annual rental value of the property, in 
case the building should be placed in proper repair, 
and fully occupied. 


9 


These statements, produced by Hitz, in the course 
of his examination by Robbins, below, (/d. 115,) 
show, the one, an estimate of $26,484, and the other, 
an estimate of $27,974. (/d. 116, 117.) 

[It was to the former statement, that the Report 
of the committee referred. (Anfe, p. 8.) 

Robbins, besides furnishing //ifz with these esti- 
mates, (/d. pp. 122, 143,) laid before him the books 
containing the record of rents actually received from 
the property, for preceding years. (/d. 120, 121, 
122, 124.) | 

One of these books was found by Aeyser, whilst Re- 
ceiver of the National Bank, into which the Savings 
Bank became converted, amongst the books of the 
former bank, and was by him delivered to Rodbdins. 
( Id. 119, 124.) | 

These rental books show the collection of an aver- 
age net annual revenue (after deducting all expenses 
for taxes, insurance, rent, labor and repairs,) of 
$13,873.10, between January 1, 1869, and January 1, 
1873, and a net revenue for ten months of the year 
1873, of $11,935.10, the gross and net receipts in- 
creasing, thus: 


1870. Gross 17,701.18.— Net, (average,) $13,873.10, 


1871. Do. 18,848.25.— Do. Do. $13,873.10, 
1872. Do. 19,066.44.— Do. $15,758, 


1873. (10 mos.) Do. 15,131.28.—Net, 11,835.10. (/d. 
123, 124.) 


On October 28, 1873, ( /d. 139, ) Mattingly calcu- 
lated the annual rent at $15,000. (Jd. 140.) 

During ‘he interval, not exceeding six months, in 
which, as presently to be related, the occupation of 


some of the buildings was partially interrupted, by 


Ie 
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the operations of the Board of Publie Works, and by 
the reparation, in consequence, of the premises, ‘‘the 
losses sustained in the way of rentals from stores and 
Offices,’’ fell, it is supposed by Prentiss, but little 
short of $10,000. (Rec., p. 131.) 


On September 6th, 1873, the President of the Sav- 
ings Bank, from the committee already mentioned, 
. laid before the Board of Trustees of that Bank, a 
communication from Robbins, offering to make sale 
of the property in question, for the sum of $177,000, 
whereupon, after lengthy diseussion, the particular 
offer was declined by the Board, but the President 
of the Bank was authorized and directed to accept an 
offer, if made, for the sale of the property, at a sum 
not exceeding $170,000, such acceptance to be sub- 


ject, however, to the action of the stockholders of the 
Bank, at a meeting thereof to be held in the future. 
(ld. 139.) 


On September 10th, 1873, Robbins and Hitz entered 
into an agreement (Jd. 24,-25, 115), whereby the 
former agreed to sell to the latter, the property in 
question, fronting 100 feet on 7th street and 129 feet 
44 inches on F street, subject to the approval of the 
title by the vendee, and the increase by the Savings 
Bank of its capital stock, according to law. 

The sale was to date as of October Ist, 1873. 


Hitz was to assume payment, 


Of the two deeds of trust upon the prop- 
erty, securing an aggregate indebted- 
ness of $35,000, 
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And of the aggregate purchase money 
necessary to acquire the reversions upon 


the leases held by Robdins............ $42,000 

>. And ‘‘ the balance,’’ in cash or its equiva- 
| NGS, ics acca vas chk x0 < kee See $93,000 
$170,000 


All ‘‘ other encumbrances’’ —all interest and rents 
accruing up to October Ist, 1873, and all taxes up to 
py Nov. 1, 1873,—were to be paid by Roddins. 


At the date of this instrument, says Rodbins, ‘** the 
- condition of my wife in Europe—her critical state of 
health— the bad news I was getting from her,—al- 
most disqualified me for business.’’ (ec. p. 125) 
And /itz was plainly told, that he and his associ- 
ates, ‘‘had availed themselves of’’ the ‘‘distressing 
circumstances’’ of Robbins, ‘‘to drive a very hard 
bargain’’ with him. (/d. lb. Rec. p. 21.) 


Robbins, immediately after the execution of the 
* above agreement, went to Virginia, whence he did 
not return to Washington, until sometime in the first 

week of October, 1873. (/d. 121.) 


He found, on his return, that the stores on the F 
street front of the property, had, with a single ex- 
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ception, been adapted, iz his absence, to the new 
grade, and that the tenants in possession—some of 
them new—(/d. 134,) were claiming under //ifz. 


(Id. 121.) 


Nothing, as will hereafter appear, was ultimately, 
effected under this conditional agreement, though 
the same, as will be seen hereafter, becomes of import- 
ance, because, it is chiefly from the light whichis sup- 
posed to be shed upon the controversy, by the parti- 
culars of that agreement, that the Court below arrives, 
in its Opinion, at the conclusions which govern that 
portion of its decree which is pronounced against 


Robbins. 


But on October 14, 1873, (Rec. pp. 9-10,) and 
whilst such conditional agreement remained in 
Jorce, Robbins had addressed a communication to 
Willard, Vice-President of the Board of Public 
Works, requesting that the action of that Board, in 
respect to the property, might be rescinded, and 
representing, that experienced builders had reported, 
after examination, that no necessity existed for the 
removal of the building, but that it could be safeiy and 
securely ‘‘underpinned and put in habitable con- 
dition, in accordance with the wishes of its owners.”’ 

This communication had been written upon paper 
bearing the business heading of the Savings Bank, 
and a list of its principal officers, /i/z being named 
as President, Mattingly as Secretary and Prentiss as 
Cashier. (/d. p. 9.) 
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And of the contents of the communication. /ifz, 
it is believed by Robbins, was by the latter informed. 
(Jd. 125.) | 

This application from Robbins had been referred, 
by indorsement, on October 16, 1873, to Cluss, the 
engineer-in-charge, who, on the following day, ‘‘17- 
10, °73,”’ (the figure 1, before the figure 7, in the num- 
ber 17, being inadvertently omitted in the Record,) 
had reported his inabilty to see how the Board could 
recede from its position. (/d. pp. 10-11.) 

‘*'The officers of the German Savings Bank, who 
are the conditional purchasers of this property, are 
satisfied,’’ remarked Cluss, ‘‘to submit to the decis- 
ion of the authorities, and have merely asked time 
to provide for the tenants to move, which has been 
granted ; the object is accomplished at this day. 

‘‘Tunderstand that the above purchasers have to pay 
the same price with the building pulled down, as 
with it kept up, so they would have no interest 
against Mr. Robbins.’’ 

And he adds, that the Governor has expressed the 
opinion that oddins should receive final notice, that 
the building must be pulled down, and operations 
commenced within three days, the matter, otherwise 
to be taken in hand by the Board. (Hz. Rollins 
No. 3, Rec. pp. 106-11.) 

On October 20th, 1873, (42. Rollins No. 4, Ree. p. 
11,) Robbins, in answer to his request above, had 
been informed by the Secretary of the Board, that 
the Board had decided to sustain their original ac- 
tion, and that the public interests required, that the 
building, in view of its unsafe condition, should be 
removed at once. 
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And, on the following day, Robbins, at the request 
of ‘f/itz, (Rec. 122, 125,) whilst the said conditional 
agreement between them remained unrescinded, and 
‘cin behalf of the owners of the property,’ had 
submitted to Wéillard, as such Vice-President, a 
proposition to the effect, that ‘‘ ¢iey’’ would place 
the structure in the hands of /’raser, an architect, to 
be rendered, by renovation and rebuilding, perfectly 
safe and sound, and acceptable both to the architect 
and the Board. (2. Rollins No. 5, Rec, pp. 11-12.) 

This ‘‘ proposition, in behalf of the owners of the 
building,’’ was, under that particular description, 
on October 22, 1873, accepted by the Board, on con- 
dition that the building should be subject to the 
supervision of the Inspector of Public Buildings, 
and be by him accepted. (#2. Rollins No. 6, Ree. 
pp. 12-13.) 


On October 25, 1873, the conditional agreement 
then existing between //i/z and Lobbins, was super- 
seded, and the latter, as party of the first part, and 
Hitz, Mattingly and Prentiss, as parties of the 
second part, entered into a certain INDENTURE 
(signed and sealed by all of the parties thereto,) 
wherein, after recitals that the party of the first part 
was ‘‘seized in fee simple’ of a certain parcel of 
land’’ insquare 456, beginning, (for such parcel, ) at 
the northwest corner of the square and running 
thence east along the line of F street, 40 feet, and 
thence south, with that width, 100 feet, and that 
he held, also, ‘‘a leasehold interest,’’ (Ree. p. 2,) 


3 
: 
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(1.) ‘‘In a certain part of’’ lot 14, in said square, 
with the privilege of purchasing ‘‘ said property,”’ in 
fee, for 38,000. 

(2.) ** In a certain other portion ’’ of the same lot, 
with the privilege of purchasing ‘‘said property,”’ 
in fee, for $12,000. 

(3.) ‘* In a certain other part of said lot,’’ ‘‘anda 
part of lot’’ 15, in said square, with the privilege of 
purchasing ‘‘ said property,’’ in fee, for $12,000, and 

(4.) ** Ina certain part’’ of lot 13, in the same 
square, with the privilege of purchasing ‘‘ said prop- 
erty,’’ in fee, for $10,000,—( Ree. pp. 2-3,) 


‘*The whole of said property, fee simple and lease- 
hold interests,’’ having a front of 100 feet on 7th 
street and 129 feet 34 inches on F street,—(/d. p. 3,) 

The party of the first part, ‘*‘ for and in considera- 
tion of the rents, COVENANTS AND AGREEMENTS’ ’there- 
inafter ‘‘reserved and contained, /o be paid, done (in 
Ree. p. 3, through error ‘‘down,’’ but corrected in 
line 5, par. 4, of bill, Rec. p. 5,) and performed by 
the said parties of the second part, and the survivor 
of them, his heirs, executors, administrators, or as- 
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(1.) ™Did assign, transfer and set over to them, 
and the survivors and survivor of them, and his as- 
signs,’ ‘‘ all said leasehold interests in said several 
parcels of land,’’ with the rights and privileges, and 
subject to the obligations, contained in the leases, 
(Id. p. 3.) 

(3.) And did demise, for the term of ten years from 
the Ist day of November, 1873, ‘‘all of said parcels 
of land so held in fee simple as aforesaid,’’ by the 
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said party of the first part, unto the parties of the 
second part, and the survivors and survivor of them, 
and their and his assigns,— ‘‘ they and he yielding 
unto the party of the first part, (he 


* 


and paying’ 
monthly sum of $600, during the term demised, **AND 
ohserving and performing all and singular the cov- 
enants and agreements’ set forth in the Indenture, 
‘‘on their and his part to be observed and per- 
formed.’’ Jd. p. 3.) 


The parties of the second part covenant, for them- 
selves, and for the survivors and survivor of them, 
his heirs, executors and administrators, ‘‘ and their 
and his assigns,” 


1. To pay or cause to be paid the monthly rent 
reserved by the party of the first part ; (/d. p. 3.) 

2. To pay or cause to be paid the encumbrances of 
record against ‘‘ said property, or any portion there- 
of, the same being two deeds of trust’’ securing, the 
one, $25,000, and the other $10,000. 

3. To exercise the several privileges of purchasing 
the reversions upon the four leases to them by the 
Indenture assigned, ‘‘ by paying or causing to be 
paid said several amounts of purchase money, as 
provided in said leases.”’ 

4. And to pay all taxes and assessments sub- 
sequently levied upon ‘‘ said property,’’ or any por- 
tion thereof. (Jd. p. 3.) 


The party of the first part. covenants, on his part, 
in said Indenture, — 


1. To convey ‘‘said parcels of land so held in fee 
simple ’’ by him, unto the parties of the second part, 
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and the survivors or survivor of them, and his heirs, 
and their or his assigns, in fee, and discharged from 
dower, at any time within said term of ten years ‘‘on 
the payment to him,”’ the said party of the first part, 
of the sum of $93,000. (Jd. pp. 3-4.) 

2. For his present right to execute the said Inden- 
ture ; (Rec. p. 4,) and, 

3. For further assurance. (/d. /0.) 


It isalso ‘‘mutually understood and agreed by and 
between the parties’’ thereto, in said Indenture, that 
the party of the first part shall pay 


(1.) All taxes and assessments upon ‘‘said prop- 
erty,’’ or any portion thereof, up to the first day 
of November, 1873, including the pro rata of taxes 
for the (fiscal) year ending June 30, 1874. (Ree. p. 
4.) 

(2.) Interest on said'two incumbrances, amounting, 
in principal, to $35,000, up to the first day of. No- 
vember, 1873 ;: 

(3.) And ‘‘all other incumbrances”’ that may exist 
or any part thereof. (/d. 


> 


against ‘‘ said property,’ 
Lb.) 


The further provisions of the /ndenture, are, in 


substance, as follows: 


1. ‘*Should the said parties of the second part, or 
those claiming under or through them, be compelled 
to pay any sum or sums of money which, wnder these 

3s 
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presents, ought (sic,) or should be paid by the said 
party of the first part, or those claiming under him, 
then the same, with interest at eight per centum per 
annum, from the date or dates of payment, shall bea 
lien upon said property.’’ (ec. 4.) 

2. Should any one, or any material portion, of the 
‘buildings on said parcels’’ ‘‘ fail, either from its 
(sic,) present condition, or in attempting repairs up- 
on the same, then at the option of the said parties of 
the second part, or those claiming under or through 
them, this Indenture shall be held null and void, and 
any monies expended shall be a lien upon said prop- 
erty and be refunded by the said party of the first 
part.”’ (ld. 76.) 

3. Should the parties of the second part, or those 
claiming under them, fail to exercise, within the 
term of ten years from the Ist day of November, 1873, 
the ‘‘ privileges of purchasing the said fee simple in- 
terest in said property so held bv said Robbins,’’ 
‘‘then, the party of the first part * * shall be en- 
titled to a conveyance of all said property, by refund- 
ing within one year from the expiration of said term 
of ten years, all sums of money paid by the said 
parties of the second part or those claiming under 
them, with interest at the rate of eight per centum per 
annum, in the purchase of the fee simple of any 
portion of said property, and in relieving the same 
of incumbrances created by the said party of the 
jireé part.”’ 


That the parties of the second part and those 


claiming under them, ‘‘shall have the right and 
privilege of tearing down, altering or repairing any 
or wll of the buildings on said premises, and of re- 
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building or repairing, as they may deem proper.’’ 
(Jd. 4-5.) 

5. And that should the German-American Sav- 
ings Bank ‘increase its capital stock, for the pur- 
pose of purchasing said property,’’ then the party 
of the first part shall have the privilege of subserib- 
ing for such stock, to the amount of $20,000, on the 
same terms as other subscribers. (/d. 5.) 


The indenture of October 25, 1873, was prepared 
and drawn'by Mr. Mattingly, (Rec. pp. 51, 135.) who 
was one of the counsel, below, of Rollins. (Jd. p. 51, 
and passim -) 

At the time of its execution, J/aflingly, as well as 
Hitzand Prentiss, was perfectly aware of the condition 
of the buildings. , (/d. 106, 148, Anfe, p. 7.) 

Prentiss concedes that he then knew the building 
had been pronounced unsafe, and contracted with that 
knowledge. (Ree. p. 143-144.) 

Hitz admits he was then aware that it was alleged 
the building was falling down. (/d. p. 118.) 

And as early as September 3, 1873, a Committee, 
consisting of //itz, Mattingly and another, had, as 
we have seen, reported to the Board of Trustees of 
the Saving Bank, that the buildings upon the prop- 
erty were in a condition that would require their 
early demolition. (Ante, p. 8.) ~ 

And Hitz, as we have seen, had been furnished by 
Robbins with the books containing the particulars 
of the rents actually received by Roddins from the 
property,from year to year. (Avfe, p. 9.) 
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The individual responsibilities of Hitz, Mattingly 
and Prentiss—all officers and trustees of the Savings 
Bank—were, indeed, pledged under this Indenture. 

But they entered upon the transaction with a view 
to the ultimate transfer of their rights to the Bank, 
and with the full expectation that the Bank would 
acquire their title to the property. (Rec. p. 112.) 

And though they ‘‘ made the repairs ’’ and ** pur- 
chased the fee of the lease-holds that matured before 
they conveyed the property to the bank,’’ they derived 
no personal benefit from the rents and profits. 
(ld. Lb.) 

Their receipts and expenses were kept in account 
with the property, and the Bank, upon its acquisi- 
tion of the property, merely reimbursed their ad- 
frances. (ec. pp. 112, 145.) 

On October 28th, 1873, the President of the Sav- 
ings Bank, at ‘‘a special meeting” of its Board of 
Trustees, presented a statement to the effect, that, 
‘‘owing to circumstances having prevented the con- 
summation of the plan to purchase the Robbins 
property,’ it had been leased by Mattingly, Prentiss 
and himself, for ten years, at an annual rent of 
$7,200, with the privilege of purchase, within that 
term, for $170,000 ;—(/d. 139-140 ;) 

And, ‘‘ In behalf of himself and Messrs. Mattingly 
& Prentiss, he offered to transfer the lease to the 
bank, Mr. Mattingly explaining, that it might be 
done very profitably to the bank, by increasing the 
capital stock to $200,000, and he presented the fol- 
lowing figures in support of his statment.’’ (/d. p. 
140.) 
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The calculations of Mattingly, based upon such in- 
crease of capital stock, and upon the receipt for one 
year of $15,000 from ‘‘ rent of old building,’ showed, 
that besides erecting one new building on the corner of 
7th and F Streets, and another on F Street, at an 
aggregate cost of $110,000, there could be paid the 
‘*incumbrances,’’ upon the property, amounting to 
$77,000,* the annual rent to Robbins,—the amount 
necessary to purchase his fee simple,—all taxes, &c., 
and leave in the hands of the Bank, before or at the 
expiration of the ten years, ‘‘wnencuwmbered prop- 
erty worth $500,000.’’ (Id. p. 140.) 

A motion that the Board recommend to the stock- 
holders thus to increase the capital stock of the 
Bank, with a view to such purchase, was, on the 
same day defeated. (/d. 140-141.) 


None of the buildings fell. (ec. passim.) 

Nor did the parties of the second part atany time 
elect to declare the Indenture at an end. (/d. 144.) 

‘* The owners of the property, Messrs. Hitz, Mat- 
tingly and Prentiss,’’ says the person last mentioned, 
(though under a signature misspelled in the record, ) 
‘‘entered energetically into the work of placing said 
property in a condition to reap the advantage of the 
improved grades”’ established for the streets upon 
which the property fronted, but at a cost far exceed- 
ing their original estimate. (ec. p. 130.) 


*/7. g. The two incumbrance: amounting to $35 000, and $8,000-/|- 
$10,000-\-$12,060-|-$12 ,000—- $42,000, the sum requisite to purchase the 
reversions upon the four assigned terms for years. 


fendant from destruction.’ 
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In the fall of 1873, and the winter of 1873-1874, 
they proceeded to have the corner structure and the 
buildings (/d. 32,45) immediately south and east of 
the corner, ‘* underpinned,’’ (/d. 43), and, in other re- 
spects, improved, at considerable expense. (/d. 107.) 

In respect to expenditures for repairs, the reason 
assigned for the appeals of Rollins and his Execu- 
tors and Trustees, is, that the decree below fails to 
award him the sum of $22,000, ‘‘expended by him 
for repairs and in preserving the property of the de- 
(fec., pp. 167, 170.) 
But the repairs, for which such reimbursement is 


. 


claimed, though, principally, made upon, were not, 
in fact, confined to, the buildines erected upon the 
40 by 100 feet of land wherein Robbins was owner 
of the equity of redemption, in fee. (ec. 43, 77, 
107. ) 

The cost of these repairs, according to the ‘‘ rough 
remembrance’’ of Prentiss, when testifying in 
March, 1884, (Ree. 135,) was between $28,000 and 
$30,000, four-fifths of which cost was incurred in se. 
curing the safety of the buildings. (Id. 146.) 

Yet, when, within less than one year after these 
repairs had been completed, Prentiss was endeavor- 
ing .o obtain from the Board of Public Works, pay- 
ment to //ifz, Mattingly and himself, as owners of 
the property, of the cost of such repairs, ‘‘ the grand 
aggregate’’ of such cost, he footed up at $23,534.36. 


(Id. 131. 


The work of repairing the property appears to have 
been commenced late in the fall of 1873. and con- 


cluded in the winter following. (Rec. 32, 45, 77.) 


— —.|. reer se 
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Robbins had left Washington, on October 28th, 
1873, and, on the Ist of the following month, the day 
fixed for the commencement of his lease to //iéz, 
Mattingly and Prentiss, had sailed for Europe, and 
did not return to America, until the month of August 
1875. (dd. 127.) 

He was never consulted or informed, during his 
absence, as to the expenditures made, or to be made, 
for the safety or repair of the buildings, nor until 
the filing of the bill below, had he received any inti- 
mation of a claim against him in respect of such ex- 
penditures. (/d. 127, 144.) 


On October 28th, 1875, on his wav to revisit 
Europe, (/d., p. 127), Robbins had executed to Pren- 
tiss, the general power of attorney shown in the 
exhibit marked Robbins No. 3, (Rec. p. 132.) the 
correctness of which is admitted. (/d. 127.) 

One month later, (ec. p. 129,) and during the ab- 
sence of Robbins abroad, Prentiss, as his attorney 
in fact, had presented, under affirmation as to 
the truth of its statements, a petition to the 
Board of Public Works, representing Robbins as the 
owner of the ‘‘ Federal Buildings,’’ and averring 
that the latter had sustained a special damage of 
$4000, besides a diminution of $30,000 in the value of 
his property, by reason of the operations of that 
Board. 

The single change, if any, so far as the Record dis- 
closes, that had occurred, between the 28th of No- 
vember, 1873 and the 11th of November, 1874, in the 
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ownership of any portion of the property described 
in the petition thus presented by Prentiss, had been 
effected through the purchase, which the bill alleges 
to have been made by //itz, Mattingly and Prentiss, 
on October 27, 1874, ( Rec. p. 14) of the reversion in 
a certain part of lot numbered Howrteen, (ld. p. 2,) 
under the privilege contained in the lease executed 
to Robbins by George Gideon, trustee, on November 
30, 1864. (Rec. pp. 2, 14.) 

Yet, on the 11th of November, 1874, Prentiss had 
requested the Board of Andit to enter the claim made, 
under oath, in his petition of November 28, 1873, in 
favor of Robbins, as *‘ owner’”’ of the property, ‘‘ to 
the use of John Hitz, Wm. F. Mattingly and Charles 
EH. Prentiss, owners of the property.’ (Rec. p. 131.) 

And in a ‘‘ statement to be filed with claim * * re- 
corded in thename of Z. C. Robbins, per C. BF. Pren- 
tiss, Attorney-in-Fact,’’—a statement, in the Record, 
immediately preceding such his req uest,—it had been, 
in effect, represented by Prentiss, that it was by and 
at the expense of Hitz, Mattingly and himself, as 
owners of the property, that the foundations of the 
buildings had been adapted to the new grades, ( Rec. 
p. 130); that the costof these alterations amounted to 
$23,834.36, and that the former claim of $30,000, for 
damages sustained by the property, ‘‘ was prema- 
ture.’ (Jd. 131.) 

On December 4, 1874, Prentiss, as attorney for 
Robbins, received from the Board of Audit ( Ree. 
127,) certificates for $4,098 in payment of the claim 
(/d. 130), made in the petition which he had originally 
filed on — of Robbins. 


This sum was appropriated by Prentiss to the use 
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of himself and co-contractors, in part reimburse- 
ment, as he testifies, of their expenditures for 
repairs. (/d. 144.) 

The defendant, as we have seen, returned to 
America in August, 1875. (/d. 127.) 

It was not until then, that he learned an award 
had been made in his favor. (/d. Jb.) 


The original buildings were not removed; nor 
were they altered or repaired, except as already 


explained. 


The expenses for taxes, insurance, and the like, 
upon the property, amounted to about $2,500, (Ree. 
pp. 61.75,) or $2,785, (dd. 76,) per annum. (See 
Ree. pp. 123-124.) 

General repairs had been made upon the buildings, 
while the same were being adapted to the new grades 
of the adjacent streets. (/d. 77, 107, 146.) 


LL 


Through ‘‘ the panic’’ of 1873, (ec. 60, 73, 101, 
143,) unoccupied rooms, (/d. 61, 73,) and the 
presence of disreputable characters, of both sexes, 
(/d. 72, 75;) seriously affected the rents of the prop- 
erty, yet the actual receipts therefrom, from 1873 to 
1875, (notwithstanding the special loss of $10,000, in 
rent, occasioned in 1873-1874, by and during the 
repair of the buildings, (Rec. 131, 146,) Javeraged 
$13,430.89, per annum, (ec. 100-101 ;° 102-103,) 

48 


96 


reached, in 1876, 815,493.69, (Rec. 76,) became, in 
1877, 313,264.51, (dd. /b.) and, in 1878, 312,198.24 
(ld. Jb.) and in 1879, fell to about $10,459, inelud- 
ing $1,000 for rent of the office occupied by the 


Receiver. (Jd. 71, 72, 74.) ’ 


In 1875, the rights, privileges and interests of //¢/z, 
Mattingly & Prentiss, under the Indenture of Octo- 
ber 25, 1873, as well as the reversions upon the four 
terms for years transferred by that instrument, were 
acquired by the German-American Savings Bank. 

; (Rec. 79-90. ) 

This acquisition had been ‘accomplished by the 
Bank, without the aid of but ove conveyance from 
Hitz, Mattingly and Prentiss, (Ha. W. F. M. No. 2, 
ftec. 80-81) importing more than a nominal consider- 
ation. (ec. 79-90.) 


The two incumbrances upon the property of /ob- 
bins, fronting 40 feet on F street and 100 feet on 7th 
street, were paid by the Savings Bank, and released, 
the deed of trust, for $10,000, on June 7, 1875, to Rob- 
bins (Rec. 95-96), and the mortgage, for $25,000, on 
March 16, 1876, to the Savings Bank. (/d. 96-97.) 


These deeds of release, recorded, the first, on June 
19, 1875, (Rec. 94,) and the last, on March 17, 1876, 
(/d. 96) after reciting, that theindebtedness ‘‘has 
been fully paid,’’ to the grantor by the grantee, and 
that the latter is ‘‘entitled”’ to a reconveyance of the 
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premises, ‘‘and fo have the same released and dis- 
charged of and from all lien, claim, demand or in- 
cumbrance by TEASON of said’? deed of trust, OT 
mortgage ‘or anything therein contained,’ formally 
grant, bargain, sell, release and convey the property, 
to the grantee, in fee, ‘‘ free, released and dis- 
charged of and from all lien, claim or ineumbrance 
by reason of said’? deed of trust or mortgage. (Id. 
94-97.) 


On March 14, 1877, the German-American Savings 
Bank became the German-American ational Bank, 
(/d. 141,) and, on October 23, 1577, conveyed all its 
‘‘ real and leasehold estate’’ in the District of Colum- 
bia, unto the latter Bank, ‘‘ with all the privileges 
and subject to all the liabilities and obligations”’ of 
the grantor. (/d. 89-90.) 

Of the German-American National Bank, one 
Keyser was appointed Receiver, on the Ist day of 
November, 1878. (/d. 59.) 

On November 10, 1880, (/d. 91,) Aeyser, as such 
Receiver, was both authorized to execute, and did, 
in fact, execute, unto Rollins, a certain conveyance, 
which was acknowledged on the day of its date, and 
recorded as early as 9-10 a. m. on the next day, | 
whereby, after reciting in substance, — 


(1.) That when, on the Ist day of November, 1878, 
he was appointed such Receiver, the German-Ameri- 
san National Bank was ‘‘ owner in fee simple of the 


28 


following pieces or parcels of ground” in square 
456,— 


(a.) ** All that part of said square’’ contained 
within certain metes and bounds described in the 
conveyance ; 

(6.) ** And also all that part of’’ the same square, 
contained within certain other metes and bounds, in 
like manner described ; (/d. p. 91.) 

(c.) **‘And also all that pa7vt of’ the same square, 
contained within certain other metes and bounds, in 
like manner described ; (/d. p. 91.) 

(d.) *‘And also all that part of’’ the same square, 
contained within certain other metes and bounds, in 
like manner described ; (Jd. p. 92.) 


And ‘‘owner of a leasehold estate. with the right 
of purchase, of, in and to all that part of said square,”’ 
contained within certain other metes and bounds, in 
like manner described, being the 100 by 40 feet of 
land belonging to Robbins ; 

2. That, by an order passed on the 10th day of 
November, 1880, (the date of the deed,) the said 
Receiver had been ‘‘ authorized and directed, on sur- 
render by said Rollins, to said Receiver, of approved 
claims against said Bank, amounting to’,,8112,500, 
‘‘to sell and convey to said Rollins,’’ ‘*and singular 
the lots, pieces and parcels of grounds and leasehold 
estate aforesaid, with all the improvements thereon, 
and all the rights, incidents, claims and demands 


whatever, to the same belonging ;”’ 
3. And that Pollins had, in all things, fully. com- 
plied with the terms of said order. (/d. 92.).— 
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The said Receiver conveyed to said Rollins, ‘his 
heirs, executors, administrators and assigns, accord- 
ing to the quality of tie estate, all and every the lots, 
pieces or parcels of ground and premises, and real and 
leasehold estate,’’ previously in the said conveyance 
particularly described, with the privileges, &c., and 
all the rights, title, &c., of said Receiver, or of the 
German-American National Bank, ‘‘ and especially 
all rights, privileges, claims and demands, vested or 
contingent, present or prospective, arising out of, 
incident to,or created by,the Deed of Assignment 
and Lease’’ of October 25, 1873, from Robbins to 
Hitz, Mattingly and Prentiss, ‘including all claims 
and demands for any and all sums of money hereto- 
fore paid, laid out or expended, under the terms and 
provisions of said Assignment and Lease, either in 
the purchase or discharge of any mortgage or incum- 
brances upon said premises, or any part thereof, or 
otherwise expended under the provisions of said 
Assignment and Lease,’’ with habendum, in like 
manner, and ‘‘ according tothe quality of the estate 


aforesaid.’ (ld. p. 93.) 


W hat was the estimated or probable value atthe 
time of their surrender, of the ‘‘ approved claims’”’ 
constituting the consideration for the conveyance 
thus simultaneously authorized and _ perfected,— 
thus, on the day following its execution, lodged in 
the office of the Recorder of Deeds, fen minutes 
after the opening thereof for the transaction of pub- 
lic business,—or upon what basis, at any time, the 
insolvent Bank settled, if at all, with its creditors, 
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in general, the record,—-whether these particulars 
be material or the reverse,—fails, in fact, to disclose. 


Under this Deed from the Receiver, /ollins en- 
tered into possession as well of the fee simple as of 
the leasehold property conveyed by the Deed, and 
made regular payment to Robbins of the rent re- 
served under the Indenture of October 25, 1873. 
(Rec. 18, 27.) 


Shortly before filing the bill presently to be men- 
tioned, /ollins had declined and refused to exer- 
cise the privilege, conferred by the Indenture of 
October 25, 1873, of purchasing the property owned 
by Robbins in fee, and had notified the latter ac- 
cordingly. (Jd. 18, 27.) 

In this situation of affairs, and on October 23, 1883, 
(Rec. pp. 21, 148, not, as per error, Rec. p. 1, 1882,) 
Rollins filed in the court below, his bill against 
Robbins. 


The equity of the bill, and the relief which it 
claimed, were rested upon the construction given by 
Rollins to the Indenture, in view of what he alleged 
to be the surrounding circumstances at the time of the 
execution of the instrument, and the objects sought 
to be accomplished by the parties thereto. 

It was claimed in the bill, (Par. 3 * Rec. p. 1.) 


> 


*The original and orderly connection between Pars. 3 and 4, of the 
bill has been interrupted by the insertion of the Achioit which ap 
pears at pp. 2-5 of the record. 
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that the Indenture of October 25, 1873, had originated 
in the desire of Robbins, in view of the situation and 
connection of the several parts of the property men- 
tioned in that instrument, to consolidate them ina 
single parcel, under an unincumbered title, in fee, by 
procuring the purchase of the reversions on the four 
assigned terms for years, and the payment of the 
outstanding mortgages upon his fee simple interest; 
and that the covenant in the Indenture which re- 
quired the purchase of thos. reversions, (Par. 7. Ree. 
p. 6,) had been ‘insisted upon’ by Robbins ** and 
entered into”’ by the cove :amtors, in order to accom- 
plish this consolidation. 

The sum of $93,000 had been fixed, it was averred, 
(Par. 8. Ree. p. 6,) as the price .o be paid to Robbins, 
by Hitz, Mattingly and Pre~tiss, or their assigns, for 
his fee simple property, in the event of their pur- 
chase thereof, because it has been ‘‘ agreed ’’ that 
the value of that property, ‘‘including the sum of 
$35,000, the mortgages thereon,’’ was but $128,000, 
and, on the other hand, //itz, Wattingly and Prentiss 
had entered into the covenaut contained in the In- 
denture, for the payment of these mortgages, in order 
that if his fee simple property ‘‘ should come back to 
the said Robbins,’ **the cost and price of the said 
property should be to him the sum of 3128,000,”’ or. 
$93,000, 35.000. 

That (Par. 10. Ree. ». 7.) it had been ‘‘agreed,’’ 
in the Indenture, that upon the contingency therein 
mentioned, Robdins, ‘*should be entitled toa REconvey- 
ance of all of said property, both freehold and leas- 
hold,’’ ‘‘on refunding and paying,’ with interest 
at 8 per cent. ‘“all sums of money paid,”’ in acquir- 
ing the reversions on said four terms for years, in re- 
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lieving the said mortgages, and in satisfying ‘‘all 
other sums of money which” Robbins * ought to 
pay.’ 

Amongst such latter sums, in a subsequent por- 
tion of the bill, (Par. 12. Rec. p. 14,)—where, also 
the expression RECONTEY ACE, AS above employed, was 
changed into the term ‘‘ conveyance,’’ —were included 
all expenses incurred for repairs made in preserving 
the buildings from falling down. 


That, (Par. 11*, Rec. p. 11, opp. marg. no. 31; Ree. 
p. 12, opp. marg. no. 34,) Robbins after addressing, 
on October 21, 1873, a communication to the Board 
of Public Works, ‘‘proposing at his own expense to 
put the said building on 7th street,’ in a condition 
of security, had, (Rec. p. 13, opp. marg. no. 36,) 
after certain modifications of that proposal, made by 
the Board, on October 22, 1873, and by him accepted, 
‘* proceeded fo comply with his said unde rlaking and 
lawful and equitable obligation to put said buildings 
in repair,’’ but owing partly to his want of means, 
partly to the uncertainty attending any attempt to 
repair the buildings, in their then dangerous condi- 
tion, it had, amongst other things, been mutually 


*The 11th Paragraph of the bill suffers much, from the improper 
interjection of certain Exhibits. 
_ That Paragraph of the bill is broken on p. 8, by the ‘‘ Erh’b’t,”’ 
commencing opposite the number 22, in the margin, resumed, on p. 
9, by the word *‘ Whereupon,’’ opposite the number 25, in the margin, 
broken, again, on the latter page, by the “ ArAibit’’ commencing 
opposite the number 26, in the margin, resumed, on p. 11, with the 
word ‘‘ W/ich,”’ opposite the number 29, in the margin, broken, on p. 
11, by the ‘‘Azhiit’’ commencing opposite the number 30, in the mar- 
gin, resumed, on p. 11 with the word ‘Whereupon’’ opposite the 
number 31, in the margin, broken, on p. 11, by the ‘‘#rhihit’’ com- 
mencing opposite the number 52, in the margin, resumed, on p. 12, by 
the word *‘ Proposing’’ opposite the number 34, in the margin, broken, 
on p. 12, by the “#rhitiit’’ commencing opposite the number 35, in the 
margin, and resumed, on p. 13, by the word ‘* 7/e,’’ opposite the num- 
ber 36, in the margin. 
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‘‘understood md agreed,’ in the Indenture, that 
should //itz, Matting/yand Prentiss, or their assigns, 
‘‘expend any money in repairing said property and 
preserving it from destruction, the amount of money 
so expended should be a lien upon said property,”’ 
and be refunded by Robbins, with interest at 8 per 
cent. 

And that thereafter //itz, Mattingly and Prentiss, 
‘*did so expend,’’ the sum of $45,000, ‘‘ under the di- 
rection and approval of said Robbins.’ (Ree. p. 13.) 

That (Par. 13, Ree. jp. l4) ** in pe rformance of their 
agreement,’’ under the Indenture, and at an expense 
of $42,000, Hitz, Mattingly ara Prentiss had pur- 
chased the reversions upon the four terms for years 
assigned by that instrument, and /heir ‘** covenant,”’ 
in that regard, had thus been ‘‘ fully performed.” 

That (Par. 14, Ree. p. 16,) the German-American 
Savings Bank, as assignee of the rights, and succes- 
sor to the obligations, conferred and imposed upon 
Hitz, Mattingly and Prentiss, under the Indenture, 
did, ‘*in further performance’ of suci obligations, 
"Pay and cause to ve paid,”’ on June 7, L875, the said 
mortgage for $10,000, and on March 16, 1876, the said 
mortgage for $25,000, and the mortgagees did, upon 
such payments, severally ‘‘ release’’ their mortgages 
and ** reconvey’’ the mortgaged premises, * ** whereby 
the said German-American Savings Bank performed, 
inrespect of the said two mortgage debts, alland singu- 
lar (he duties and obligations imposed upon the said 
Hitz, Mattingly and Prentiss, and those claiming 
under them, in respect of the two mortgage debts. ”’ 


*The nlaeen at the mortgage for $25,000, is alone mentioned in the 
bill, and is thefé, ( /éec. pp. 96-97,) correctly described as the Savings 
Bank. The deed of trust, for $10,000, was released to Robddina, 
(ld. pp. 95-96.) 
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The bill, also, though it failed to impute to the 
BANK, or to the mortgagees, any intention or pur- 
pose, in fact, to give to such the payments and re- 
leases of the mortgages, either at or after the 
times of such payments and releases, an opera- 
tion or effect different, in any degree, from that 
which would, in general, attend the like acts, under 
similar circumstances, averred, in the interest of 
Rollins, and as a conclusion of law, that the re- 
leases thus executed, were ‘‘ subject only’’ to the 
equity of the Bank to be subrogated to the rights of 
the releasing mortgagees. (Par. 14, Rec. p. 16.) 

The right,under the Indenture, of Hitz, Mattingly 
and Prentiss, and of those claiming under them, 
to have a lien ** wpon said property,”’ for repayment, 
with interest at 8 per cent., of the money expended 
in the repair and preservation of said property, 
(Par. 11, Rec. p. 13,) to be ‘* entitled to receive,’’ 
with like interest, the $42,000 paid for the reversions 
upon the four assigned leases, ‘‘ before conveying to 
said Robbins any part of the said property, freehold 
or leasehold,’’ (Par. 14, Id. p. 15); and to be * en- 
titled to have’’ refunded, with like interest, ‘‘ ‘he 
said payments’ of the said mortgages, to hold ‘‘a 
lien”’ therefor, ‘‘upon all of said property so owned 
‘by said Robbins, in fee,’ and as security therefor, 
to have the said mortgages kept alive, (Par. 14, Ree. 
pp. 16-17), were (Par. 18, Rec. p. 18), all specially 
claimed by follins, under his accession to the rights 
and assumption of the obligations, conferred and im- 
posed, by the Indenture, upon J//itz, Mattingly 
and Prentiss, and their assigns, and under his 
acquisition, in fee simple, of the parcels of land 
which had been covered by the four assigned 
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leases, by means of assignments and conveyances 
from //itz, Mattingly and Prentiss and others (Par. 
14, Rec. p. 16,) from the German-American Savings 
Bank, (Par. 15, Ree. p. 17) afterwards the German- 
American National Bank, (Id. Ib.) and from Aeyser, 
as Receiver of the latter Bank. (Par. 16, Ree. p. 17.) 


The bill prays, amongst other things, for a decree, 

That o/lins, and those under whom he claimés, 
‘“*have performed all and singular the duties and ob- 
ligations”’’ imposed upon them by the Indenture. 
(ld. p. 19.) 

That Rollins ‘‘is entitled’? to be paid by Robbins, 
the amount of the said mortgages, being the sum of 
$35,000, with interest at 8 per centum per annum, 
‘from the date when the said mortgages were paid,”’ 
to have the mortgages ‘‘ kept alive,’’ and ‘‘ to be sub- 
rogated to all the rights and privileges *’ of the mort- 
gagees. (/d. lb.) 

That Rollins ‘is enfiftled”’ to recover from Rob- 
Sins, with like interest, the sum of $45,000 expended 
in preserving said property from destruction and in 
perform ing the agreement > made by the latter ** to 
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repair the building’’ to the satisfaction and ap- 
proval of the Inspector of Buildings, ( /d. /4.), and 
that *‘an account’? may be taken of such expen- 
ditures, and of any credits to be allowed thereon.* 
( Rec. pp. 19-20.) 

That Rollins ‘‘ is entitled”? to be paid by Robbins, 
with like interest, the sum of $42,000, expended in 
the purchase of the reversions upon the four assigned 


*The bill, Par. 11, p. 13, concedes that the $45,000 expended in re- 
pairs, &c., would be reduced in the sum of $4,000, awarded on account 
of damages to the property, by the Board of Public Works, but that 
this latter sum had been ‘ia fact, paid to Robbins, and retained by 
Aatin.”’ 
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leases, ‘‘ before the said Robbins * * will be en- 
titled to have a conveyance of a fee shaple title, or 
any title, to the said freehold estate.’ ( ec. p. 20). ) 

‘*That each and every of the said three items * * 
are,”’ as to Rollins, *‘a lien uponall of said freehold 
property,’’ being 100 feet on 7th street and 40 feet 
on F street.and that he holds, andis ‘‘en7itled”’ to hold, 
such property from October 31, 1883, ‘‘asa mortgagee 
in possession”’ ‘‘released and freed from all claim for 
rent for any portion of said property,”’ and only ac- 
countable for rents received and to be applied to the 
satisfaction of his equitable mortgage, and that the 
said fobbins is not entitled to have any portion of 
said property conveyed to him, without satisfying 
and discharging the amounts of said several items. 
(Id. Ib.) | 

That Robbins ‘‘is not entitled to have a convey- 
ance’ of his fee simple property, even after making 
such payments, until the court shall determine, 
‘*how the buildings on said premises freehold and 
leasehold, and which extend over both freehold and 
leasehold,’’ shall be divided. (Jd. 7b.) 

A decree for payment by obbins, on or before 
a day certain, of the amount found to be by him due 
to the complainant, in the premises, and, in default 
of such payment, ‘‘that the said premises.kKnown as 
forty feet on F and one hundred feet on Seventh 
street, may be ordered fo be sold,’’ and the proceeds 
applied, Xe. 


10. And for general relief. 


The ‘‘approved claims,’’ against the insolvent 
Bank, surrendered by follins, to the. amount of 
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$112,500, in November, 1880, in consideration of the 
conveyance and assignment executed to him by Aey- 
ser, as Receiver, (/2ec. p. 92), are made the basis, in 
the bill, of demands against Robbins, which, (subject 
to allowances to be made for the calculation of in- 
lerest between convenient and approximate periods, 
rather than for the exact intervals claimed in the 
bill,) may be thus recapitulated : 


POP POs s cane dmc censcstecéneninéeoes $45,000 
Int. @ 8 percent. from April 1, 1874, to April 
L, ISSS—-14 JORIS . ... coccccceccccccccs $50 400 
— $95,400 
For Purchase of Reversions............... $42,000 
Int. @ 8 percent. from June 1, 1875, to April 
1, 1888 12 yrs 10months...... seccescoee OSRITG 


——-—— $85,120 
For Mortgages, (1.)...ccscecee: $10,000 
Int. @ 8 per cent. from June 7, 
1875, to April 7, 1888—12 years 
BP GOD. oc ceweiencdshny ceetéeess $10,266 68 
20 266.68 


CEN wicnécklvess $25,000 


VOREB. os cccccccs hecdeeacns vee $24,000 ! 
— $49,000 $69,266 . 68 
Making, against Robbins, a total demand of........... $249,786.68 
The property acquired by ollins,in fee,was purchased, in 
Se ES wc cic deame sebiebcnebebicidet Sewebex ..-. $42,000 00 


And he claims, in effect, in his bill, that be shall receive 
PARES 0D GS GUOUNEG OE iin dnc cccccccccwvecccosececeses $291,786.68 


For, it is the 8th prayer of the bill, (ec. p. 20,) 
that Robbins may be adjudged ‘*‘ not entitled to have 
a conveyance, even after the payment of the several 
items and claims’”’ set up by /tollins, of the 40 by 
100 feet of land belonging to Robins, in fee, without 
some determination by the court, of the manner in 
which the buildings extending as well over the prop- 
erty of Robbins as over the property of Rollins, shall 
be divided. (Avxnfe, p. 36.) 


‘ 
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The Answer of Robbins, filed on December 28, 
1883, (Rec. p. 22,) denied, that, at the date of the In- 
denture, the execution of which was admitted, (Par. 
3, Rec. p. 22,) the parcels of land therein mentioned, 
lay in one compact form, or were used and occupied 
as an entirety, otherwise than as they were all, 
actually or potentially, the property of Robbins, and 
in immediate proximity to each other,—or that the 
buildings on the property in which he held the equity 
ot redemption, in fee, extended over or were built 
upon the leasehold estates. 

The existence of the two mortgages upon the 40 
by 100 feet of land owned by Robbins, (Par. 6, Rec. 
p. 23) and also of a judgment-lien for $10,500, against 
the four terms for years, on October 25, 1873, was ad- 
mitted, but though the latter lien had been satisfied 
by Robbins, the mortgages, (Par. 14, Rec. pp. 26-27, ) 
it was admitted, had been paid by the Savings Bank, 
(for which, and not for themselves, it was charged in 
the answer, //itz, Mattingly and Prentiss, had acted, 
in connection with the Indenture,) and had been 
released, one of them to Robbins, and the other to 
that Bank ; that ( Par. 6, Rec. p. 23) prior to Octo- 
ber 25, 1873, Robbins himself had expended over 
$25,000, in the improvement of the four leasehold 
estates, then held by him, upon a monthly rental of 
$60, each; that his net annual revenue from the 
whole of the property, for the four years next pre- 
ceding the 25th of October, 1873. had been about 
$14,000, and that this was well known to Hitz, Mat- 
ingly and Prentiss, at the time of their execution of 
the Indenture : it was denied (Par. 7. Ree. p. 23,) that 


the covenant for the purchase of the reversions upon 


the four assigned leases. had been inserted in the 
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Indenture, with the object that was set forth in the 
bill, or that the usefulness or value of any portion 
of the land described in the Indenture, depended 
upon the attainment of that object ; it was likewise 
denied, (Par. 8, Rec. p. 23) that it was ever agreed 
that the fee simple title to the land, with the 
buildings thereon, wherof Robbins was seised, in 
equity, was worth but $128,000, or that (Par. 11%, 
Ree. p. 26) Robbins ever undertook or agreed to 
assume liability or expense, on account of the repair 
of the buildings, or that expenditures upon them— 
which if incurred, had not been such as was alleged in 
the bill,— were ever made under his direction or 
approval, he having sailed for Europe, on November 
1, 1873 ; it was admitted (/d. /6.) that an award had 
been made in favor of Robbins, for 34,098, on account 
of damages sustained by his property, but this sum, 
it was averred, had been collected by Prentiss and 
turned over to Hitz, Mattingly and himself. 

The acquisition by follins, of the fee simple, in 
the land that had been covered by the four assigned 
leases, and his accession to the rights and obliga 
tions conferred and imposed by the Indenture, upon 
Hitz, Mattingly and Prentiss, were admitted, but it 
was charged (Par. 16, Ree. p. 27) that the convey- 
ance and assignment executed to Rollins by Aeyser, 
as Receiver of the German-American National Bank, 
had been made ‘‘in satisfaction of certain claims 
which Rollins had bought up against the insol- 
vent bank, at a large discount.’’ 

The answer (Par., 18, ec. p. 27) admitted the re- 


*The 11th Paragraph of the Answer, though interrupted, on p. 24, 
of the record, by the insertion of the Zrhi/it, is resumed at p, 25, with 
the word ‘‘ with,’’ opposite the number 70, in the margin. 
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fusal of Rollins to exercise the privilege of pur- 


chasing, under the provisions of the Indenture, the 
property of Robbins, but averred. that, (/d. PP.. 
27-28,) though, on November 6, 1883, /2ollins, as was 
subsequently conceded, (ec. pp. 125-126), had been 
served by Robbins with notice to quit that property, 
at the expiration of 30 days thereafter, and though a 
the latter had notified the tenants of that property 
to no longer pay rent to the former, yet Rollins still 
continued in possession of such property. 

This latter notice, by subsequent stipulation be- 
tween the parties, (/2ec. pp. 147-148,) was rendered 
immaterial. 

The construction given by the bill to the Inden- 
ture, was neither admitted nor answered by Robbins, 
further than by suggestion that the interpretation of 4. 
the instrument was matter of law alone. 


An objection taken in the answer (Rec. p. 27,) 
to the institution of the suit, in advance of the period 
within which Robéins might exercise the privilege 
of payment, and become entitled to the conveyance, 
on his behalf provided, in the Indenture,—after 
the filing, by Rollins, on March 10, 1885, of a Sup- 
plemental Bill (Rec. pp. 148-149), setting forth the 
failure of Robbins, up to that time, to exercise such 
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privilege, after answer (Id. 149-150) to such bill, and 
replication (Id. 150)—was waived by the defendant | 
below. (/d. Jb.) | 


An amendment of the original bill, touching an 


alley alleged to be connected with the property, (Rec. 
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p. 29.) became immaterial, in the progress of the 
suit. 


The cause having been certified from the Special to 
the General Term of the Court below, to be heard be- 
fore the latter, in the first instance, (/tec. p. 148,) it 
was, on May 27, 1885, by the General Term decreed, 
in effect, (/d. p. 166,) 


1: That Rollins was ‘‘ the owner in fee simple,” 
of the property which had been embraced in the four 
assigned leases, ‘* free and discharged ’’ of all claim 
on the part of Robbins. 

2. That ‘* fo the security and lien’ of the original 
mortgagees, **onsaid parcel of land,’’ 40 by 190 feet, 
Rollins should be and was subrogated, for payment 
of 835,000,—the amount of the mortgages,—with in- 
terest thereon from November Ist, 1883, subject, 
however, to a deduction of 34,098, ‘*the amount col- 
lected for damages done by the Board of Public 
W orks, and not paid over to Robbins.’’ 

3. ‘ That the said sum of $30,902, (being $35,000, 
less 34,098,) with interest as aforesaid’’ should be 
and was ‘‘a@ lien on said parcel of land,’’ 40 by 100 
feet. 

4. ** That Robbins should be ‘‘ allowed sixty days 
within which to pay the same,’’ and upon such pay- 
ment ‘‘ be entitled to the possession of said forty by 
one hundred feet of land,’’ but, in default of such 
payment, ‘‘said parcel of land forty by one hun- 
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dred feet’’ should ‘‘ be sold’’ by certain Trustees for 
that purpose in the decree appointed ; and, 


5. That Robbins should pay the costs. 


From this decree, at the foot thereof, cross appeals 
were taken and allowed, in open court. (ec. p. 167.) ] 


The appeal of Robbins was ‘‘ from so much and 


such parts of the foregoing decree,”’ 


1. As subrogated Rollins to the security and lien 
of the original mortgagees, or either of them, 

2. As adjudged the sum of $30,902, with interest 
as aforesaid, to be a lien upon the property of /od- 
bins, and directed a sale thereof, in default of pay- 
ment, and, 


3. As required him to satisfy the costs. 


The appeal of Rollins was ‘*‘ from said decree,’’ 
(Rec. p. 167,) | 


‘* Because said decree ”’ did not give him interest 
on the mortgages ,from Nov. 1, 1873 to Nov. 1, 1883. 

‘‘Second. Because the said decree’’ charged him 
with the sum of $4,098, awarded and paid by the 
District, by way of damages, and, | 

‘* Because the said decree”? did not award him the 
sum of $22,000, ‘‘expended by /im,’’ for repairing 
and preserving the property of Robbins from destruc- 
tion. 


Rollins died on September 7, 1885. (Rec. p. 170.) 
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And such his appeal was never perfected, in this 
court. 


But, on October 25, 1886, the executors and trus-. 
tees under his will, suggested his death, in the court 
below, and, reciting in their petition that Rollins 
had, on May, 27, 1885, in his lifetime been allowed 
‘-an appeal from parts of the decree”’’ then made in 
the cause, prayed, that the suit might be revived, and 
a new appeal allowed to themselves, ‘‘ from so much 
of the said decree as did not give to the complainant 
interest”? on the mortages, from November 1, 1873, to 
November 1, 1883, ‘tand, second,’’—following the 
language which had been employed by Pod/ins, in ex- 
pressing Ais reasons for his own appeal, —‘‘ because 
the said decree’’ charged him with the said sum of 
$4,098, ‘‘and because the said decree’ did not award 
him the said sum of $22,000, ‘‘expended by him ”’ 
for repairs, and in preserving the property of Robbins 
from destruction. (ec. p. 170.) 


On October 29, 1886, in the court below, the suit 
was revived, the petitioners made complainants there- 
in, and ‘‘an appeal * * allowed to them from so 
much of the decree entered * onthe 27th day of 
May, 1885, as”? was ** prayed for in said petition.”’ 
(Rec. p. 172) 


Assignments of Error. 


Robbins now assigns for error, 


1. That the decree below erroneously subrogated 
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Rollins to the lien and security of the original mort- 

gagees. 

2. That the said decree erroneously adjudged the 
regate indebted- 

riginally secured 


sum of $30,902, (representing the agg 
ness, — less the sum of $4,098, — « 
by the mortgages), with interest thereon from Novem- 
ber 1, 1883, to be a lien upon the property of Robbins, { 
fronting 40 feet on F street, by 100 in depth, and 
directed a sale of that property, in default of the 
payment by obbins of the amount of such lien. 

8. That the said decree awards the costs against 
Robbins. 

4. That the original bill, with the amended and 
supplemental bills, were not, below, dismissed. 


Points and Authorities. 


The rights and obligations of the representatives 
of Rollins, must be measured and defined by such 
as were acquired and assumed under the Indenture, 
by Hitz, Mattingly and Prentiss, through whom, 
under mesne assignments, Rollins claimed, in the 
court below. 

And this, upon, general principles of law, as well 
as under the terms of such assignments, (2?ec. pp. 82, 
89, 91,) and the theory of the bill itself. 


The Indenture, as between Roddins, on the one 
hand, and fitz, Mattingly and Prentiss, on the 
other, requires the construction that is most favor- 
able to the former. 
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The instrument was drawn by Mattingly, (Ree. p. 
135,) and to him, Robbins, when almost disqualified 
for business, (Anfe, p. 11,) had ‘implicitly trusted’’ 
its preparation. (/tec. p. 51.) 

[t is the language of //itz, Mattingly and Prentiss, 
as formulated by one of their number, that this Court 
is required to interpret, and the forms of expression 
which they have selected, must, if ambiguous, be 
translated to the advantage of the party with whom 
they contracted. 

Noonan v. Bradley, 9 Wall. 407 ; 
National Bank v. Insurance Co. 95 U. 8S. 679. 


And the Indenture, in whatever forum it may be 
considered, admits of but a single correct interpreta- 
tion. 

‘‘ Neither a court of equity nor of law can 
vary men’s wills oragreements. * * * Both are 
to understand them frwdy, and, therefore, both of 
them wniformly.”’ (3 Bl. Com. 435.) 


[It was, largely, with reference, and in deference, fo 
‘‘the interest’’ of the Savings’ Bank, as viewed 
retrospectively, that the effect to be given, in equity, 
under the terms of the Indenture, to the payment by 
the Bank of the incumbrances upon the property 
of Robbins, was ascertained and determined, in the 
Opinion below. (ec. p. 163.) 


I. Hitz. Mattingly and Prentiss. and their as- 
S7QNS. have Te celine d and f njoye d lhe Full considera- 


tion provided and expressed in the dndenture, jor the 
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performance of the covenants therein, on their part, to 


be observed and kept. 


The abstract distinction ‘* between fhe motive that 
may induce to entering into a contract and ¢he con- 
sideration of the contract,’’ 1s recognized as ap- 
parent. 

‘‘An expectation of results often leads fo the 
JSormation of a contract, but neither the expectation 
nor the result is ‘‘the cause or meritorious occasion 
requiring a mutual recompense, in fact or law.”’ ”’ 


~~ > 


Philpot vs. Gruninger, 14 Wall. 577 


The consideration for the assignment of the four 
leases and for the demise of the property held by Rob- 
bins, in fee, is expressed in the Indenture. 

It is there declared to be ‘‘ fhe rents, covenants and 
agreements’ ‘‘to be paid, done and performed,’’ by 
the parties of the second part, under the terms of 
the instrument. (Ante, p. 15.) 

The reddendum in the demise is, “ yielding and 
paying’’ the sum of $600 per month, during the 
term, “‘AND observing and performing all and 
singular the covenants’’ ‘‘to be observed and per- 
formed,’’ by the parties of the second part, under 
the provisions of the Indenture. (Avzte, p. 16.) 


The Indenture annexes no condition to the demise, 
nor makes provision for any re-entry by Robbins, 
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upon the breach by his lessees, of a/7, even, of their 
covenants. 


The ‘‘covenants and agreements’’ expressed in the 
instrument, on the part of the parties of the second 
part, were, amongst others,— 

lor payment to Roddins, during the term, of the 
monthly rent of 8600,— 

lor payment of two certain incumbrances upon 
the fee-simple property, of Robbins, securing an 
aggregate indebtedness of $35,000,— 


| 


‘or the purchase, upon an aggregate consideration 


t 


of 542,000, of the reversions upon the four assigned 
leases. (Ante, p. 16.) 


These covenants, upon the face of the Indenture, 
constitute ‘he consideration for the assignment by 
Robbins of the four leases, and for the demise, for 
the term of ten years, of his fee-simple property. 


These covenants have been fully observed by the 
covenantors, or their assigns, and,—as correctly 
averred in the bill,—‘‘ in performance of their agree- 
ment,’ (Par. 13, Ree. p. 14,) under the Indenture, 
and ‘‘of the obligations therein imposed”? upon 
them. (Par. 14, Rec. p. 16.) 


The covenants expressed in the Indenture, on the 
part of Robbins, were, amongst others,— 


Po 


. 
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To convey the title held by him, in fee, discharged 
of dower, at any time within ten years, for 593,000 ; 

To satisfy all taxes, assessments and interest, accru- 
ing up to the 1st day of November, 1873 ; 

And to discharge all encumbrances, other than 
the said two mortgages, outstanding against any 
portion of the property. (Axfe p. 16.) 


That the covenants thus made by obdins, formed 
part of the consideration for the covenants made by 
Hitz, Mattingly and Prentiss, in the Indenture, may 
be conceded. 


But the observance of the covenant on the part of 
Robbins, tos convey to those persons, or their assigns, 
his fee-simple property, within the period and at the 
price fixed by the Indenture, would be sufficiently 
secured by their possession of that property, and 


their right toa specific performance of the covenant. 
(Willard v. Tayloe,8 Wall. 557.) 

And for any their advances of money, payable, 
under the Indenture, by Robdins, a specific lien upon 
his property, was created by that instrument. 

The parties of the second part, or their assigns, 
have enjoyed for the full term of ten years, the free 
and peaceable use and possession of the fee simple 
property of Rodbdins, their lessor. 

Rollins, before the filing of his bill, had declined 
to exercise the privilege of purchasing that property, 
(Ante, pp. 39-40,) as authorized by the Indenture. 

And obbdins, in the progress of the suit, has failed 
to exercise the privilege of purchasing the property 
acquired, in fee simple, by Rollins. 
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It is not pretended that Robdjins has omitted to 
satisfy any taxes, assessments or interest, for which 
any portion of the property, stood liable on the 1st 
day of November, 1873. 

He has discharged the judgment ( Rec. p. 123) that 
existed against the terms for years embraced in the 
four assigned leases. 

Hitz, Mattingly and Prentiss, and their assigns, 
have freely exercised the right and privilege of alter- 
ing and repairing the buildings upon the premises, 
as they have deemed proper. 

Robbins has punctually, and in good faith, per- 
formed every covenant and undertaking, on his part, 
expressly or by implication, contained in the In- 
denture. 


Robbins, on the one hand, and the parties of the 
second part, or their assigns, on the other, had, at 
the time of the institution of the suit below, enjoyed 
the full equivalent of the obligations they had, res- 
pectively, assumed in the Indenture. 

No portion of the consideration expressed or con- 
templated in the Indenture, remains, on either side, 
executory. 

The contract, in its entirety, has been completely 
executed, 


With the full enjoyment by those under whom he 
claims, of the stipulated consideration for the per- 
formance of their covenants, the complainant below 


refused to be satisfied. 
78 
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For their observance of legal duty, he demanded, 
on his own behalf, a bounty of nearly a quarter of 
million of money. 


Il. As fo the claim on account of expenditures for 
Repairs, &e. 


This claim, amounting, in the bill, to $45,000, was 
wholly rejected by the court below, but, in the rea- 
sons assigned for the appeals taken on behalf of 
Rollins, from the final decree, the claim is reduced to 
‘*the sum of $22,000, theamount expended by Aim ’’ 
in repairing and preserving the property of Robbins 
from destruction. (ec. pp. 167, 170.) 


The appeal prayed by and allowed to Rollins, in 
his lifetime, was ‘‘anappeal from said decree,’’ ( Ree. 
167,) accompanied by anassignment of the reasons 
for his appeal. 

The appeal prayed by (ec. 170,) and allowed to 
(/d. 172,) the executors and trustees of Rollins, was 
‘* FROM SO MUCH OF SAID DECREE as did not give to 
the complainant interest from Nov. 1st, 1873, to Nov. 
Ist, 1883, on the amount of said two mortgages, or 
deeds of trust to which he was entitled by subroga- 
tion, and, because the said decree charges him” 
with $4,098, ‘‘ and because the said decree does not 
award to the complainant”’ $22,000 ‘‘expended by 
him for repairs and in preserving the property of 
the defendant from destruction.’’ (ec. 170.) 


eee 


— 
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Where the appeal is only from ‘‘ so much of the 
decree as’’ embraces a particular subject-matter, 
the correctness of the decree, at large, is not in- 
volved in the appeal. 


Clark vs. Killain, 103 U. S. 769. 


RE AB — 
ee iii — 


Does the appeal taken by the representatives of 
Rollins, bring in controversy,more than the question of 
interest upon the mortgages ? 


Between the verdict itself, and the reasons therefor 
that may be given by the jury, an essential distine- 
tion has been recognized, from an early period in the 


common law. 
2 Reeve’s Hist., Eng. Law, 162 (Am. ed. 
an. 1880.) 


And the difference between the judgment, or decree, 
of a court below, and the reasons that may there be 
assigned for the judgment, or decree, is here well es- 


tablished. 
Silsby et al. vs. Foote, 14 How., 222; 
Corning et al. vs. Troy lron and Nail Fac- 
y tory, 15 Id., 465 ; 
Stacey vs. Emery, 97 U. S., 644. 


If a well-founded distinction is perceived between 
the decree and the reasons that may be assigned for 
it, the like distinction,—though admitted to be quite 
technical,—would seem to exist between an appeal 
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from the decree, and the reasons assigned for the ap- 
peal. 


, 

It : asserted, in substance, in the bill, that Rob- 
bins, in order to avert the removal of the buildings, 
by public authority, had, on October 21, 1873, 
proposed to the Board of Public Works, to place the 
structures in suitable condition, ‘‘af his own ex- 
pense ;’ that ‘‘ said proposition,’’—with a particular 
modification not necessary to be noticed,—had been 
accepted, on the next day, by the Board; and that 
Robbins had ‘‘ thereupon proceeded to comply’? with 
such his undertaking to repair the buildings, but, as 
he was without immediate means to do so, there had 
been inserted in the Indenture a provision author- 
izing it to be annulled by the parties of the second 
part, in the event of the fall of any material portion 
of the structures, either from their own condition, 
‘‘or in attempting repairs’? upon them ; that it had 
been ‘‘ further agreed ’’—under what was charged in 
the bill to be the true meaning and intent of the In- 
denture—that any money expended in repairing and 
preserving the property from destruction, should 
constitute a lien upon the property, and be refunded; 
(Ante, pp. 32-33,) that Hitz, Mattingly and Prentiss 
had, in fact, soexpended the sum of $45,000, ** wader 
the direction and approval of said Robbins, and as 
and for one of the advances agreed upon and pro- 
vided for by the said lease,”’ (Ante, p. 33,) and it had 
been ‘‘ mutually agreed,’’ that, amongst the expenses 
which, under the said Indenture, Rod+ins must re- 
fund, before he could become entitled to a convey- 
ance of all of said property, were such as had been 
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incurred ‘‘in making said repairs to the buildings so 
made necessary to preserve the same from falling 
down.’ (Ante, p. 32.) 


1. The allegations of fact thus made in the bill, 
are denied by the answer, and stand wholly unsup- 
ported by the evidence. 


(a.) The proposal made by Afobbins to the 
Board of Public Works, on October 21, 1873, was 
made during the existence of his conditional 
agreement for the sale of the property to J//itz, 
(Ante, p. 14,) at the special request of the latter, 
(Ante, p. 14,) expressly ‘‘in behalf of the owners of 
the property,’ (Id. Ib.) in careful exclusion of 
personal negotiation by Robbins, and after the 
Board of Public Works had been officially advised 
by one of their number that ‘‘the officers of the 
German Savings Bank ’’ were ‘‘ the conditional pur- 
chasers’’ of the property. (Ante, p. 13.) 

And the answer, made, on October, 22, 1873, by 
the Board to this proposal of Robdins, refers to the 
proposal as a ‘‘proposition’’ ‘‘in behalf of the 
owners of the building.’’ (ec. p. 12.) 


(b.) Robbins, at no time, proceeded to attempt the 
repair of the buildings. Nor were any improve- 
ments or repairs made upon any portion of the 
structures, either under his direction or approval. 
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The repairs upon the buildings were conducted 
late in the fall of 1873, and in the winter following. 

Robbins had left Washington, on the 28th of Oc- 
tober, 1873, and, on the Ist of the following month, 
sailed for Europe, whence he did not return to 
America until the month of August, 1875. 

The improvements and repairs were commenced 
and concluded in his absence. 

He was neither consulted nor informed in respect to 
them. (Ante, p. 23.) 

Nor was it necessary that he should be. ‘‘ 7'he 
right and privilege’ ‘of rebuilding or repairing,” 
as they might deem proper, had been specially guar- 
anteed to //itz, Mattingly and Prentiss, and their 
assigns, by the Indenture itself. (Ante, p. 18.) 


(c.) The aggregate cost of such repairs as were 
rendered necessary for the safety of the buildings 
upon the property, eitlier in detail or at large, is made 
known in the record, by no evidence that could jus- 
tify a master in approximating that cost. 

And it was prayed by /ollins, that ‘‘an account’’ 
be taken of the amount expended, (Ante p. 35) not- 
withstanding the specific averment of that amount 
contained in the bill. (/d. p. 32.) 


(d.) And, except as expressed in the Indenture 
itself, the defendant entered into no contract or 
agreement, whatever, in respect to the improvement 
or repair of the buildings, or in relation to the ex- 
penses thereof. 
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2. Were it conceded, that Robbins had given 
to the Board of Public Works an assurance, however 
solemn, that the buildings upon the property would 
be repaired, at once, and at his personal expense, 
and that this assurance, and its acceptance by the 
Board, had entered into the negotiations conducted 
between Robbins, on the one hand, and //itz, Mat- 
tingly and Prentiss, on the other, in respect to 
the property, the rights of the representatives of 
Rollins, would be still measured by the terms of the 
Indenture. 

‘The written contract merged all previous nego- 
tiations, end is presumed in law to express the final 
understanding of the parties.”’ 

Pradley v. U. 8. 96 U. S. 178: 

Pot. Stmqt. Co. v. Upper Pot. Stmbt. Co..109 
U. S., 680: 

Van Ness, &e., v. The City, &e., 4 Pet., 285. 


3. The liability of the landlord,—where it exists, 
to reimburse the expenses incurred by the tenant, 
for buildings or repairs upon the premises, is never 
implied by law. 
[It arises, if at all, from agreement between the 
parties. 
Kutter v. Smith, 2 Wall., 500 ; 
Sheets v. Selden, 7 Id., 423. 


The Indenture contains no assumption of such 
liability, on the part of Robbins, except in the 
particular dual contingency to be hereafter noticed. 
(Post pp. 62, 64.) 
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And the lien which is created by the instrument, 
embraces only the ‘‘sum or sums of money which, 
under these presents, ought (sic) or should be paid by 
the said party of the first part.” (Ante, pp. 17-18.) 


In the improvement and repair of the property 
embraced by the four terms for years assigned in 
the Indenture, Robbins, as lessee of that property, 
had expended some $25,000. (Rec. pp. 23, 123.) 

Yet the right of Robbins to recover for such ex- 
penditures, against /is lessors, must be admitted to 
stand upon the same equity, as the claim of /ollins, 
as lessee, to recover for improvements and repairs, 
against Robbins, as lessor. 


4. It is provided in the Indenture, that, upon the 
failure of the parties of the second part, to purchase, 
within ten years from the Ist day of November, 1873, 
‘*the fee simple interest in said property so held by 
said Robbins,’’ the latter *‘shall be entitled to a con- 
veyance of all of said property, by refunding within 
one year from the expiration of said term of ten 
years, all sums of money paid by the said parties of 
the second part,’’— 


(a.) ** In the purchase of the fee simple of any por- 
tion of said property,’’ 


(.) ** And in relieving the same of incumbrances 


created by the said party of the first part.”’ (Ante, 
p. 18.) 
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Whatever may be the just constructioi. of this 
portion of the Indenture, in other respects, it cannot 
easily be held to impose upon Rod+ins, the obliga- 
tion of refunding any but the particular classes of 
expenses Which the contract thus designates, in order 
to entitle him to the conveyance described in the 
instrument. 

For if the enumeration of these particular descrip- 
tions of expenditure, as subjects of reimbursment, is 
not to be taken as exclusive,—-if the advances to be 
refunded by Robdins, are not only those which are 
designated in the Indenture, but such, also, as find 
no place in the instrument,—it is obvious, that the 
rights and obligations of the parties fail to be 
measured by the terms of the Indenture, and that, 
to this extent, their written contract is illusory. 


The averment in the bill, that it was also ‘‘ mutu- 
ally agreed between the parties,’’ that to entitle him 
to such conveyance, the defendant should refund, 
not merely the two classes of expenditure described 
in the Indenture, but also all sums of money paid 
for repairing and preserving the buildings, (Azfe, 
pp. 32, 33,) is equally erroneous in fact and in law. 


5. The state of the buildings was well know to the 
parties of the second part, at the time of their execu- 
tion of the Indenture. (Ante, p. 19.) 

Prentiss concedes he then knew that the buildings 
had been pronounced unsafe, and that he became 
party to the Indenture, with that knowledge. (Jd. 
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Hitz admits he was then aware it was alleged that 
the building was falling down. (/d. 1b.) 


Hitz and Mattingly, as early as September 3, 1873, . 
had formally reported to the Trustees of the Savings 
Bank, that the condition of the buildings was then 
such as would ‘*‘ require their early demolition.’’ 
(ld. Lb.) 


And the state of the structures as well as the ap- 
prehension entertained for their security, by the 
parties of the second part, are at once asserted and 
emphasized, in the provisions of the Indenture au- 
' thorizing those parties to declare the instrument, at 
their option, null and void, and to demand the re- 
turn of any moneys by them expended, in case any 
material portion of the buildings shall ‘* fall, either 
Srom its present condition, or in attempting repairs 
upon the same.’’ (Ante p. 18.) 

In recommending, on September 3, 1873, the pur- 
chase by the Savings Bank of the property held by 
Robbins, at a cost of $175,000, Hitz and Mattingly 
had added the further advice; that the purchase 
should be made with a view to the removal of the 
buildings then existing and the erection of new struc- 
tures at an aggregate expense of $175,000—making, 
as they reported, a total cost of $365,000 (sic,) upon 
which they calculated an annual return of about 10 
per cent. or $37,500. (Ante, p. 8.) 


The annual revenue to be derived from the build- 
ings, upon merely repairing the same, as was sug- 
gested by Robbins, had been by him calculated, in 
estimates furnished to //itz,—one of which is re- 
peated in the recommendation noticed above,—at 
from $26,484, to $27,974, (Azte, p. 9,) whilst the 
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gross receipts from the buildings, as they existed in 
1872 and in 1873, had been, in the former year, but 
$19,066.44, and in ten months of the latter, only 
$15,131.28. (Ante, p. 9) 

And, when, on October 28th, 1873, Hitz, offered, 
on the part of himself, Mattingly and Prentiss, to 
transfer to the Savings Bank, the rights which, 
three days before, they had acquired under the 
Indenture, Mattingly, explained that the transfer 
might be made with much profit to the Bank, 
and submitted to its Trustees, certain calculations, 
to show, that, by increasing the capital stock of the 
Bank to $200,000, snd erecting two new structures 
upon the premises, at an aggregate cost of $110,- 
000, there could be realized from the property, within 
less than ten years from the date of the Indenture, 
revenue sufficient to satisfy the entire cost of the new 
buildings,—to pay off the incumbrances,—to pur- 
chase the reversions,—as required, under the In- 
denture,—to purchase the title in fee, held by Rob- 
and to leave in the hands of the Bank, before 
the close of the same period, ‘‘unencumbered prop- 
erty worth $500,000."" (Ante, pp. 20-21.) - 


bins, 


In the light of these circumstances, /he motive of 
the parties of the second part, in securing for them- 
selves, and their assigns, ‘‘ the right and privilege of 
tearing down, altering or repairing any or all of the 
buildings on said premises, and of rebuilding or re- 
pairing,’’ as they might deem proper, (Ante, p. 18,) 
cannot be readily misunderstood. 

It was to enable them to increase the revenue and 
business utility of the property, either by the alteration 
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or repair of the old structures, or by theerection of new 
ones, if, at any time, they should so desire. 

And this motive becomes still more apparent, when 
it is considered, that, before the execution of the In- 
denture, the buildings upon the property had been 
reported by //itz and Mattingly, to the Trustees of 
the Savings Bank, as both ‘‘unsuited to banking 
purposes,’’ and in a condition that would ‘‘ require 
their early demolition,’’ (Anfe, p. 8,) and that the 
parties of the second part, had entered into the 
transaction, with a direct view to tke ultimate trans- 

‘fer of their rights to the Bank, and with the full ex- 
pectation that the Bank would acquire their title to 
the property. (Ante, p. 20.) 


The end thus contemplated by the parties of the 
second part, may be justly regarded as inconsistent 
with the expectation that they should be reimbursed 
by Robbins for such alterations, improvements and 
repairs as they might think proper to make upon the 
property. 

it is natural to suppose that this expectation, had 
it existed, would find some expression in a contract 
that had been drawn by one of those parties. 

The stipulation for the return of any moneys ex- 
pended,—and securing their repayment by a lien 
upon the property,—in the event of a fall of a mate- 
rial portion of any of the buildings, either from its 
own condition or in attempting repairs upon it, and 
of the rescission, thereupon, of the Indenture, at the 
election of the parties of the second part, excludes, 
as already explained, the right and the obligation 


of reimbursement, under any other conditions. 
(Ante, p. 57.) 

And the absence of all injustice, in holding the 
parties uf the second part, and their assigns, to the 
consequences of their action, in view of the choice 
afforded them, under this provision of the instru- 
ment, is well illustrated by the observations made 
in utter v. Smith, 2 Wall. 499-500. (Post p. 70.) 


Nor is it easy to suppose, that it was the inten- 
tion of Robbins, to render both himself and his 
propertv, responsible for whatever expenses his 
lessees might think proper to incu1, both in the al- 
teration and repair of the old buildings and in the 
erection of new ones, without any regard either to 
the nature or the vtility of the improvement,—either 
to the folly or the extravagance the improvement 
might display. 


6. It is alleged in the bill (Par. 11, Ree. p. 13,) 
that ‘‘it was in said lease mutually understood and 
agreed by and between the parties thereto”’ ‘that 
should any one of the buildings on said parcels of 
land, or a material portion thereof, fall either from 


its then present condition or in attempting repairs 


upon the same, then at the option of the said part- 
ies of the second part, or those claiming under them, 
the said Indenture should be null and void. 

And it was further agreed that if the said parties 
of the second part should expend any money in re- 
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pairing said property and preserving it from de- 
struction, the amount of money so expended should 
be a lien upon said property and be refunded, ”’ 
with eight per cent. interest, ‘‘and which the com- 


plainant is advised is the true intent and meaning of 


the said writing.”’ (Rec., p. 13.) 

These averments do not correctly represent either 
the language, or the legal import, of the particular 
provisions of the instrument to which they are in- 
tended to refer. 

And to detach the different members of the same 
sentence, with a view to their independent construc- 
tion, is wholly inadmissible. 


It is provided in the Indenture, that should any 
one or any material portion of the ‘‘ buildings on 
said parcels’’ ‘‘ fall, either from its present condi- 
tion, or in attempting repairs upon the same, THEN, 
at the option of the said parties of the second part, or 
those claiming under or through them, ¢his /nden- 
ture shall be null and void, AND any moneys ex- 
pended shall be a lien upon said property and be 
refunded,” &c. (Ante, p. 18.) 


The object of this provision was to permit the par- 
ties of the second part, to resume, without loss, their 
status in quo, in case the inducement, on their part, 
to the contract, should appear to be diminished or 
impaired, by the fall of a material portion of any of 
the buildings. 
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The fall or destruction of the buildings, could have 
afforded, in the absence of such a provision, no valid 
excuse for the non-performance by those parties, of 
the covenants, on their part, expressed in the Inden- 
ture. 

Dermott v. Jones, 2 Wall., 1; 
The Harriman, 9 Id., 172. 


While the parties of the second part, might thus 
be remitted to their s/atus in quo, Robbins, on the 
other hand, under this particular feature of the In- 
denture, could sustain no considerable loss. 


If the buildings should fall, by reason of the con- 
dition in which they had been left by the operations 
of the Board of Public Works, the Indenture, 
though abandoned, at once, by the parties thereto 
of the second part, would leave the situation of /ob- 
bins, in respect to the property, such only as he 
must have experienced, had the instrument never 
been executed. 

And if the structures should fall, through the at- 
tempt of //itz, Mattingly and Prentiss, to repair 
them, the fall might be expected to occur, in ad- 
vance of any considerable progress, and, hence, of 
any considerable expenditure, in the work of re- 
paration. ne 

And in reimbursing, upon the rescission of the 
contract, any advances that might have been 
made by the parties of the second part, for the sat- 
isfaction of encumbrances and in the purchase of 
the reversions on the four assigned leases, the de- 
fendant must obviously have received sufficient con- 
sideration for the money he refunded. 
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The fall of the buildings anv the cancellation of 
the contract, are equally conditions precedent to the 
right of re-imbursement for expenses incurred on 
account of repairs. 

This is shown, as well from the word ‘**‘ THEN ’”’ and 
the word ‘‘ AND,’’ (where the latter first occurs, ) in 
the passage last quoted from the Indenture, as from 
the passage in its entirety and the object it had in 
view. 

It is emphasized by the provision of the Indenture, 
entitling Robbins,—upon the failure of the parties of 
the second part, or their assigns, to exercise the 
privilege of purchasing the land held in fee by the 
former,—to ‘‘a conveyance of all of said property,”’ 
by refunding merely the moneys, that might be ad- 
vanced in satisfaction of the encumbrances, and in 
acquiring the reversions, upon the four assigned 
leases. 3 


And it is confirmed by the practical and cotem- 
poraneons construction placed upon the Indenture 
by the parties of the second part, and their assigns, — 
a construction which has always been considered, in 
this court, as entitled to great, if not controlling, 
influence upon written language, when ambiguous. 

Topliff v. Topliff, 122 U. S., 131. 


The repairs and improvements in question, were 
conducted late in the fall of 1873, and the winter 
which followed. — 

Prentiss had informed the Board of Audit, that ‘‘the 
owners of the property, Messrs. Hitz, Mattingly and 
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Prentiss,’ had ‘“‘entered energetically into the work,” 
‘‘at a cost far exceeding the estimate made by them 
to carry out the necessary alteration and repairs,”’ 
(Rec. p. 130,) and had submitted to that Board, for 
allowance, a claim for $23,834.36, on account of such 
cost. (/d. p. 131.) 

He had, on November 11, 1874, requested the Board 
to enter the claim for damages of Robbins, to the use 
of /litz, Mattingly and Prentiss. (ld. Ib.) 

And, on December 4th, 1874, Prenfiss, as theattor- 
ney of Robbins, had collected, on behalf of the lat- 
ter, the sum of 84,098, on account of the claim. 
(/d. 1380.) 

This sum, (the averment in the bill, (Ante, p. 35,) 
to the contrary, notwithstanding, ) was appropriated 
by Prentiss, to the use of //itz, Mattingly and him- 
self, in part reimbursement of their expenditures for 
repairs. (Antle, pp. 24-25.) 

This appropriation must have been made,—and the 
action taken by Prentiss before the Board of Audit, 
on behalf of Hitz, Mattingly and himself, may be 
most favorably explained,—-upon the theory, that as 
the lessees of Robbins had sustained, without re- 
course, the expenses of the repairs rendered neces- 
sary by the operations of the Board of Public Works, 
they were entitled to the benefit of any compensa- 
tion that might be awarded for the damages occa- 
sioned by those operations. 

During the ten years of the demise, there was paid 
by the parties of the second part, or their assigns, 
unto Robbins, by way of rent, the aggregate sum of 
$72,000, without setoff or abatement, on account of 
expenses for repairs, and in advance of the filing of 


Ys 


66 


the bill below, without a suggestion of his liability 
on any such account. 


It is scarcely necessary to say, that there was no 
change for the worse, in the condition of any of the 
buildings, after the execution of the Indenture—that 
no portion of any of the structures, in fact, fell,— 
and that the Indenture was at no time canceled or 
rescinded. 


Ill. As to the claim on account of the purchase 
of the Reversions upon the four terms for years as- 
signed by the Indenture. 


This demand was wholly rejected, below. 

It was the claim of the bill as well as a part of the 
decree below, that Rollins, as ultimate grantee, had 
become ‘‘the owner in fee-simple’’ (Rec. p. 166) of 
the property, the reversions in which had been pre- 
viously purchased by the Savings Bank, for the sum 
of $42,000. 

But as the appeal prayed by, (Ree. 170) and al- 
lowed to, (Id. 172.) the executors and trustees of 
Rollins, is only ‘‘from so much of’’ the final decree 
as embraces matter quite distinct from the claim 
under immediate consideration, the contention that, 
under the terms of the Indenture, the sum thus ex- 
pended by the Bank, must be paid by Rod/ins to 
Rollins, or his representatives, with interest for 
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about thirteen years,-at the rate of 8 per cent. per 
annum, must be considered as abandoned. 

The absence from the record of any specific ob- 
jection to the decree below, on the ground that Pol- 
lins, if entitled to be paid the expenses incurred by 
those under whom he claimed, in the satisfaction of 
the mortgages, and in the repair and preservation of 
the property of Robbins, was also ep ‘itled, under 
the Indenture, to interest, on the advan. s made for 
such expenses, at the rate of 8 per cent. per annum, 
from the dates of the expenditures, is not without 
significance, when viewed in connection with the 
renunciation of the large demand made in the bill, 
for payment on account of the purchase of the re- 
versions on the four assigned leases. 

And if it were conceded, that the extraordinary 
nature and extent of the claims set up in the bill, 
had eventually compelled the sacrifice of some of 
them, in order to improve the prospects of the rest, 
the admission could occasion no surprise. 


lV. As to the payment of moneys advanced for the 
satisfaction of the mortgages. 


The covenant, on the part of Robbins, to convey, 
within the term of ten years, ‘‘on the payment to 
him ’’ of $93,000, the ‘‘ said parcels of land so held 
in fee simple’’ by him, unto Hitz, Mattingly and 
Prentiss, and their assigns, was accompanied with 
the provision, that should those persons, or their 
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ing the said fee simple interest in said property so 
held by said Robbins,’’ within said term, ‘‘then,’’ 
Robbins, on his part, ‘‘should be entitled to a con- 
veyance of all of said property by, refunding,’’ with- 
in one year from the expiration of the said term 
‘fall sums of money paid,’’ &c. (ec. pp. 3-4.) 
With different priorities, reciprocal rights of pur- 
chase, are here secured to the parties to the Inden- 
ture of the first and second parts, in respect to the 
property that would be held by them, respectively, 
in fee simple, at the time of the exercise of such 
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‘rights. 


The provision of the Indenture which secured to 
Robbins, the privilege of purchasing the property 
which would be acquired in fee simple by the parties 
of the second part, or their assigns, under the re- 
quirements of the Indenture, preserved and, in point 
of time, extended, the privilege which, in respect of 
that property, Robbins had possessed and enjoyed, 
before and until his execution of that instrument. 

But the ferms upon which he might purchase that 
property, under his agreements with his lessors, and 
the terms upon which he might acquire it, wader the 
provisions of the Indenture, were, upon the theory 
presented by the bill, essentially different. 


The price that had been fixed by his /essors, for 
the reversions upon the four leases which he assigned 
by che Indenture, was the sum of $42,000. 

The price fixed, wader the Indenture, for the 
property embraced in those leases, was, upon the 
theory of the bill, not merely the cost of the rever- 
sions, with 8 per cent. annual interest thereon. 
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It included, also, upon that theory, the sum of the 
two encumbrances, with like interest. 

And (fis, notwithstanding, it was the reasonable 
calculation of all of the parties to the Indenture, at 
the time of the execution thereof, that the ag- 
gregate of the net profits receivable by way of rent, 
from the entire ‘property, by the parties of the sec- 
ond part, or their assigns, up to the period at which 
Robbins would become entitled, under the Indenture, 
to exercise the privilege of purchase therein, in his 
behalf, provided, mould ML0T € than trebly exceed the 


SUI of the two encumbrances. 


But on the part of Robbins, as well as on the part 
of Hitz, Mattingly and Prentiss. **the covenant * * 
giving the right or option to purchase the premises, 
was in the nature of acontin uing offer fo sell.”’ 

Willard vs. Tayloe, 8 Wall., 564. 


The offer of neither party, imposed, in advance of 
its acceptance, any obligation upon the other. 

Each party refused to accept the offer of the 
other. And the offer, in each case, ended by its 
own limitation. 


It could be nomore incumbent upon Robbins to ex- 
ercise the privilege of purchase secured to Aim, under 
the Indenture, than it was obligatory upon Rollins to 
exercise the like, but paramount privilege, secured to 
Hitz, Mattingly and Prentiss, and their assigns, 
under the same instrument. 
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This Indenture had been drawn by one of the par- 
ties thereto of the second part. 

And it did not omit to place in the hands of them- 
selves and their assigns, ample means for obtaining 
repayment of the sum of $35.000, when expended in 
the satisfaction of the mortgages. 

But the remedy was limited to the privilege of 
purchasing the property of obbins, at the sum of 
$93,000. 

And there can exist no want of equity in requir- 
ing the répresentatives of Rollins, to abide the con- 
sequences of his refusal to exercise this privilege. 
Kutter vs. Smith,2 Wall.,500. (Ante, p. 61.) 


But it was the scheme of the bill, to compel the 
exercise by Robbins of his privilege of purchase, by 
subjecting both himself and his estate, to all, and 
more than all, the consequences that could have at- 
tended his voluntary exercise of that option. 


The covenant in the Indenture ‘‘is to pay and 
sause to be paid’’ the two encumbrances. (Rec. p. 3.) 
And amongst the moneys which Robbins must re- 
fund, in order to entitle him to the right of pur- 
chase, it is the theory of the bill, that the Indenture 
describes such as may have been paid upon the prop- 
erty, ‘‘in relieving the same’’ of the two encum- 
brances. (ec. p. 7, line 5 from bot. See also Pee. 
p. 1, 13 line from bot.; p. 14, line 4 from end of Par. 
12; p. 18, 13 line from bot. ) 


That the Indenture requires payment of the mort- 
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gages, as well as recognizes, that, the property, 
upon such payment, shall stand relieved of the mort- 
gages, is distinctly assumed in the bill. 


It is admited in the bill, that the encumbrances 
were paid by the Savings Bank, ‘' in performance of 
the obligation”? imposed by the Indenture upon the 
Bank, as assignee. 

But it is, at the same time, insisted, that, upon 
such payments, the premises, though released and re- 
conveyed to the Bank, with satisfaction acknowl- 
edged, were‘ ‘subject only tothe rights of subrogation,”’ 
existing in favor of the Bank, and that thereupon, 
the Bank, and those claiming under them, became 
‘entitled to have the said payments refunded,”’ ‘‘and 
had a lien upon” the property owned in fee by Rob- 
bins, and ‘‘a right to have said mortgages kept alive, 
as a security for the said payments,’’ and that the 
complainant is now ‘entitled to have the said two 
mortgages * * kept alive, and to be subrogated 
to all the rights and privileges’’ of the original 
mortgagees. (Ante, pp. 33-34.) 

It is hence prayed, it may be decreed, ‘* 7’hat the 
complainant is entitled to have from the defendant,”’ 
the sum of $35,000, with interest at the rate of eight 
per centum per annum, from the date of payment of 
the mortgages ; that the same may ‘‘be kept alive 
and retained as security’’ upon the property held 
in fee by Robbins; and that the complainant may 
‘*he subrogated to all the rights and privileges”’ of 
the original mortgagees. (Ante, p. 35.) 
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The process by which the Saving Bank ‘had a 
lien’’ upon the property of Robbins,—and acquired, 
at the same time, ‘‘a right to have said mortgages 
kept alive, as security,’ for the repayment of the 
money advanced for their redemption,—is not easy 
to be perceived, in itself, and derives no solution 
from the bill. 


The circumstance that it was deemed necessary to 
secure, in the Indenture, anexpress and special /ien, 
upon the property of Robbins, for the reemburse- 
ment of such moneys as might be expended in pay- 
ment of the mortgages, would seem to furnish, in 
itself, satisfactory evidence that the mortgages, as 
such, were intended to-be extinguished by their 
payment. 


But the doctrine of subrogation, as asserted by the 
bill, and applied in the decree below, is in exact re- 
versal of such as is commonly known and adminis- 
terea in courts of equity. 


Had the parties of the second part, (or their as- 
signs), failed to satisfy the encumbrances, according 
to the covenant on their part expressed in the In- 
denture, Robbins, upon discharging the mortgage 
debts, and taking assignments thereof, would have 
been at once subrogated fo the rights of the mort- 
gagees, and entitled to recover the amount of those 
debts from the parties of the second part, (or their 
assigns,) since, as between those parties, (or their 
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assigns,) and Robbins, the mortgage debts were pay- 
able, it is obvious, primarily, by the former. 


Shall on Subrogation, * SS 24, D5. 


Conversely, the parties of the second part, could 
acquire no right of subrogation, by satisfying the 
mortgages, in pursuance of their covenant, for no one 
can be subrogated to the benefit of a security which 
he has undertaken, for value, to discharge, and the 
question of assignment vel non, becomes wholly im- 
material, the debt being eatinguished, by payment. 

ld., $$ 46-47: 
Reynota. : Crawfordsville Bank, 112 U. 8. 
405, 413; cha tA ton aa Taree, 
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And six daysafter Rollins had filed his bill in this 
cause, it had been asserted, in a different controversy, 
by the court below, that ‘‘ the general principle is 
well settled, that the payment of an incumbrance by 
one whose duty it is to pay extinguishes it.”’ 

Herr vs. Barber, 2 Mackey, 554. 


The general doctrine, announced in 2 Ld. Cas., Eq., 
220, and quoted in the opinion below, upon the law 
of subrogation, is, in the passage so quoted, thus 
broadly, as well as particularly, qualified : 

‘¢ But, in order to call this doctrine into operation, 
two things must concur: first, @ right to purchase 
and keep alive, and, next, an intention to exercise the 


This work was cited, with approval, by Mr. Justice J/il/er, in ina 
Life Ins. Vo. vs. Town of Middleport, decided at the present term. 
10s 
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right and buy the debt, instead of extinguishing it.” 


(Rec. p. 163.) 


It is the contention of Robbins, thatit was neither 
the right of the Savings’ Bank, under the Indenture, 
to keep alive the incumbrances, nor its intention, in 
fact, fo buy,-instead of extinguishing, them. 


And the opinion below is free from any intima- 
tion, either that the Bank intend d lo buy the incum- 
brances, or that the ultimate assignee of the Bank, 
except by and through the decree below, enjoyed the 
right to keep alive the encumbrances. 


7 


The ‘‘words’’ imputed, in the opinion below, (/d. 
163, ) to ‘*‘ Lord Hldon,’’ in Forbes vs. Moffatt, Ls 
Ves., 384, do uot appear in the report,—nor did 
that chancellor participate in the decision,—of that 
case. 

And the case itself, is without relevancy to that 
which is presented by the record. 

There, the equity of redemption in fee, had been 
devised, subject to junior mortgages and large charges 
by way of debts, to the prior encumbraneer, who had 
subsequently died, intestate, without evincing any 
actual intention in respect to his mortgage. 

And the question presented, was, whether it should 
be presumed by the court, that the devisee had con- 
sented, in his iifetime, to the technica) merger of 
his elder incumbrance, in the equity of redemption, 
in fee, so as to let in the junior encumbrances and 
other creditors, to his own obvious prejudice. 
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It was held by Sir Wm. Grant, (M. R.) that this 
question must be resolved in the negative, and that, 
in such cases, the consideration that the merger 
would operate fo the disadvantage of the mortgagee, 
must prevail, in the absence of evidence as to his 
actual intentions. 

That intention, actual or presumptive, was the 
governing principle, as to merger, in courts of equity, 
was recognized and applied, in /orbes vs. Moffatt, 
and,—partly upon the authority of that case,— in 
Factors, &e. Ins. Co. vs. Murphy, ii U. & Fee 


‘‘ Verger is not favored in equity, and is never 
allowed, unless for special reasons, and to promote 
the intention of the party.’’ 4 Aent’s Com., 102. 


The bill does not allege that the payments made 
by the Savings Bank of these encumbrances, and the 
releases executed by the encumbrances, were not 
designed by the Bank, to be attended with the con- 
sequences which follow, in general, the payment of 
a mortgage by one who is under obligation to dis- 
charge it. 

The technical deed of trust, was released to Rob- 
bins, the technical mortgage, to the Savings Bank. 

It is not intimated in the bill, that the release to 
Robbins, of the deed of trust, was made without the 
knowledge, or even without the actual approval, of 
the Bank. 


Yet the release of the deed of trust to Robbins, and 
the inscription of the release amongst the Land 
Records of the District, must be conclusive, in the 
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absence of evidence to the contrary, that the debt 
secured by that deed. was accepted DY the Bank, as 


extinguished, according to the tenor of the release. 


It is not pretended in the bill, that there was any 
default in the payment of the debt secured by the 
technical mortgage. 

In the absence of such default, the mortgage was 
rendered void, by compliance with the condition for 


~ 


payment, expressed in the mortgage. 

The land returned to Robbins, by the simple op- 
eration of that condition. The debt and the mort- 
gage were extinguished, wno flatu. 

4 Kent's Com. 193. 
Carpenter vs. Longan, 16 Wall. 275. 


The subsequent release, by deed, of the technical 
mortgage, to the Bank, was without legal operation. 


The release of the deed of trust had been recorded 
on June 19, 1875, (Rec. 94) and the release of the 
mortgage, on March 17, 1876 (Id. 96.), and Rollins 
was affected with full notice both of their contents 
and operation, when, on November 10, 1880, he re- 
ceived the conveyance from Keyser, (Id. 91) the Re- 
eeiver of the National Bank, into which the Savings 
Bank had become converted. 

It is true, that in the conveyance from Keyser, 
much particularity has been observed in the enu- 
meration of the ‘‘claims and demands” thereby as- 
signed unto Hollins, and that the enumeration in- 
cludes all moneys expended, under the Indenture, 


a _ 


~*~ 
ié 


7 


‘either in the purchase or discharge’’ of encum- 
brances. 

The deed from the Savings Bank to the National 
Bank had been executed on the 23d day of October, 
1877. (Rec. p. 89.) 

ut it was not from that instrument, that the lan- 
guage employed in the conveyance from Aeyser, 
could be either justified or suggested. 

When the Savings Bank executed its deed to the 
National Bank, the deed of trust had been paid and 
released, for more than two years, and the mortgage, 
for upwards of nineteen months. 

It was the Savings Bank itself that had made pay- 
ment of both. ) 

And the deed from that Bank to the National 
Bank, conveys the real estatef of the former, abso- 
lutely, and its leasehold estate, for the several terms 
which the same may, respectively, have to run, 
merely ‘‘ with all the privileges and subject to all the 
liabilities and obligations’”’ of the Savings Bank, 
(Ante p. 27,)—consequences which would have fol- 
lowed, from the nature of the conveyance, even in 
the absence of special provision in the deed. 


[It cannot be supposed, that either the acts of 
Keyser, as Receiver, or the purposes of Rollins, could 
alter the effect of past transactions, or revive such 
encumbrances as had been extinguished, in law, 
long previous to the contraction, by either of those 
persons, of any relations towards the property, or 
the subject-matter, with which the encumbrances 
were connected. 

And the evidence of particularity that may be 
thrown round the action of men, do not furnish, in 


_ 
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every case, the most genuine proofs either of their 


convictions or designs. 
Taylor vs. Taylor, et al, 8 How., 205. 


Graffam vs. Burgess, 117 U. W8., 186. 


It is, in effect. the theory of the bill, that the 
‘‘reconveyance,’’? or ‘‘conveyance,’’ to which the 
defendant is entitled, under the Indenture, — upon 
refunding the several’sums of money, with 8 per cent. 
‘ interest, claimed by the complainant,—is a ‘‘ recon- 
veyance,”’ or ‘‘conveyance,’’ not alone of the prop- 
erty held by the defendant, in fee, nor alone of all 
or any of the parcels of land described in the leases 
assigned by the Indenture, but of all together,— an 
aggregate, total, entire, — and 


amt ee, 


indivisible whole, 
constituting, in the language of the contract, ‘‘ add 
of said property.”’ 

And it is hence deduced, that the defendant is not 
entitled to receive a conveyance of any portion of 
the said property, without making the reimburse- 
ments which the bill demands. 


1. The land held by Robbins, in fee, and the par- 
cels of ground embraced in the four assigned leases, 
are not treated as an entirety, but as separate and 
distinct pieces of property, as well under the Inden- 
ture of October 25th, 1873, as under subsequent con- 


veyances, and elsewhere. 


This, indeed, seems to be conceded, in the Opinion 
below. (Pec. p. 158.) 
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It is recited in the Indenture, that Robbins 
is seised in fee simple of ‘‘a certain parcel of land,”’ 
included within certain designated boundaries; 
and that he also, holds a ‘‘a leasehold 


— 


(Ante. })). 15, 
interest,’ ‘‘in a certain part,”’ of lot 14; ‘in a 
certain other part’ of the same lot; ‘‘in a certain other 
part of said lot’? anda part of lot ld: and *‘ina 
certain part”? of lot 13. (1b. Jd.) 

Robbins assigns to the parties of the second part, 
—‘*all said leasehold interests in said several par- 
cels of land,’’ (1d., p. 15,) and he demises,—and, 
also, covenants to convey, upon certain terms,— 
‘said parcels of land so held in fee simple’’ by him. 
(dd. pp. 15, 16-17.) 

The property embraced in the four assigned leases, 
was owned, in reversion, by different individuals, 
who conveyed it te the purchasers, in separate and 
distinct parcels, by several and independent deeds. 
(Bill, Par. 13, Ree. pp. 14-15.) 

And as separate and distinct par-els of land, the 
property passed to Rollins under the cohveyance 
from Aeyser, as Receiver. (Anfeé p. 28.) 


The compactness and entirety of the property 
whereof Robbins was seised in fee, and of that 
whereof hhe was lessee for years, though asserted 
in the bill, (Par. 3, Rec. p. 1,) are denied by the 
answer, (Azfe p. 38,) and are unsupported by the 


evidence. 


That the relation between the fee simple and the 
lease-hold property described in the Indenture, is 
such as to render the property ax entirety, and its 


stl 


parts incapable of separate ownership and enjoy- 
ment, without substantial detriment to the whole, 
would seem to be sufficiently refuted, as well by the 
8th prayer of the bill, ( Ree. p. 20, Ante, p. 36), 
requesting a decree for the division of the buildings, 
in advance of any conveyance to Robbins of his fee 
simple property, as by the 9th prayer of the bill, 
(Rec. p. 20,) ‘*that the said premises known as forty 
feet on F and one hundred feet on Seventy street, 
may be ordered to be sold,’’ in default of payment by 
the defendant of the claims which the complainant 
asserts against him. (Azle, p. 36.) 

But the decree itself declares ollins to be ‘‘the 
owner in fee simple’ of the lot and the parts of lots, 
which constituted the property embraced in the four 
leases which were assigned by the Indenture; and 
upon the property, of Robbins, fronting 40 feet on F 
street, by 100 feet, in depth, the decree, though it 
fails to expressly declare the ownership of that 
property, establishes, in favor of Rollins, a lien 
thereon, and directs @ sale thereof. (Ante pp. 41-42.) 

The entirely of the two properties is, therefore, 
completely negatived, by portions of the decree from 
which the representatives of /ollins have neither ap- 
pealed nor assigned any reason for appealing. 


2. It is provided in the Indenture, that, upon the 
failure of the parties of the second part to exercise, 
within the term thereby demised, the privilege of 
purchasing ‘‘the said fee simple interest in said 
property so held by said Robbins,’ then the party 
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of the first part ‘‘shall be entitled to a conveyance 
of all said property by refunding” all advances 
incurred by the parties of the second part, in pur- 
chasing ‘‘the fee simple of any portion of said prop- 
erty, and in relieving the same of encumbrances.’’ 


The phrase ‘‘allof said property,’ would naturally 
be considered as correctly referring to the expres- 
sion aie said properly SO held by said Robbins,’ Cone 
tained in the next antecedent clause of the sentence. 

And a correct definition of the ‘‘property so held 
by said Robbins,’’ would embrace both the land of 
which it is recited in the Indenture, he ‘is seised 
in fee simple,’’ and the several parcels of ground in 
which it is recited by that instrument he ‘‘has a 
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leasehold interest.’’ (ec. p. 2.) 


The term ‘‘said property” is employed in different 


Senses in the Indenture. 


[It is used in reference to each of the four parcels 
of ground embraced in the assigned leases, as appli- 
cable to such parcels alone. (An/e, p. 15.) 

And it is designed to relate as well to the property 
held by Robbins in fee as to that embraced in the four 
assigned leases,—in the covenant by the parties of the 
second part, for the payment of taxes and assess- 
ments, (Ante, p. 16,)and in that of Robbins, for the 
payment of taxes, assessments and interest, and all 
encumbrances other than the two mortgages,—(/d. 


p.17,) in the agreement fora lien, both in the case of 
lis 
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compulsory payment by the parties of the second 
part, of money properly payable by Robbins, and in 
the case of a rescission of the Indenture, upon the 
fall of a material portion of any of the buildings, — 
(7d. 17-18.,)in the provisions securing to the defendant 
the privilege of subscription, in case of an increase 
of the capital stock of the Saving Bank,—(/d. p. 19) 
and in the agreement respecting the nature of the 
expenses to be refunded by Robbins, to entitle him 
to a conveyance of all of said property. 
The term ‘‘said property ’’ is also employed, with 
‘different significations in the bill (ec. p. 1, line 13 
from bot., Par. 9, Rec. p. 7, Par. 12, Rec. p. 14, Ke. 
The language in the Indenture which most closely 
resembles the expression immediately under consid- 
eration, is found in the recital representing ‘‘ the 
whole of said property”’ as having a front of 100 feet 
on 7th street, and 129 feet 34 incheson F street. 
(Ante, p. 15.) | 
But in the latter case, the instrument immediately 
proceeds to define the subjects intended to be em- 
braced in the phrase $6 whole of said property,-—by 
adding to that phrase, the explanatory words,— 
“* fee simple aud leasehold estates.’’ Id. ib. 


3. The provision in the Indenture, that Robbins 
‘< shall be entitled toa conveyance of all of said prop- 


’ cannot be construed to require a conveyance 


erty,’ 
to him of property already held by him, in fee 
simple, and, hence, in its highest and most exten- 


sive estate. 
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The parcels of land held by Robhéns, in fee simple, 
were by him demised to the parties of the second 
part, and their assigns, for the term of ten years 
from and after the 1st day of November, 1873. 
(Ante, p. 15.) 

After the 1st day of November, 1883, the parties 
of the second part, or their assigns, if still holding 
over, Would be but fenants at sufferance, both at 
common law, and under the Act Cong. of February 
1867, (Rev. Stat. D. C. See. 680,) and liable to 
ejectment, at common law, after entry, and under 
the statute, after notice in writing of thirty days, 
(/d. See. 681,) which notice was actually given to the 
complainant by the defendant, below. (Ante, p. 40.) 
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Nor is there anything in the Indenture, which, ex- 
pressly or by implication, disabled ol/ins from pur- 
suing, at the end of the term, any legal remedy he 
might possess, for the actual recovery of the property 


owned by him, in fee. 


Robbins covenants in the Indenture, to make con- 
veyance of the land held by him, in fee, ‘‘ af any 
time within said term cf ten years.’ (Ante p. 17.) 

And it is provided, thatif the parties of the second 
part, or their assigns, fail to exercise the privilege 
of purchasing such land ‘‘ within said term of ten 
years,’ ‘*THEN the said party of the first part * * 
shall be entitled to a conveyance of all of said prop- 
ery, by refunding, within one year from the CXPITa- 


S4 


tion of said term of ten years,’ the moneys speci- 


fied in the contract. (/d. p. 18.) 


The parties of the second part, and their assigns, 
are thus granted the full ‘‘ term of ten years’’ with- 
in which to exercise the privilege of purchasing the 
property held by Robbins, in fee. 

It is only in the event of their failure to exercise 
such privilege ‘Sapithin the said term of len years,” 
that Robbins, by refunding certain moneys, becomes 
entitled to a conveyance. 

He is permitted to refund, atany time ‘‘e7thin one 
year from the expiration of said term of ten years.”’ 


He is not entitled, under the Indenture, to any 
conveyance whatever, until the expiration of the term 
of ten years demised by the instrument. 

And the conveyance to which he may be entitled, 
is contemplated by the contract, not only as one to 
be postponed until the expiration of the said term 
of ten years, but as one that may be executed af any 
time within one year thereafter. 


But, at the expiration of the term, the parties of 
the second part, and their assigns, musi be left with- 
out legal interest in the property of Robbins. 

And their conve yaice tw him of that property, 
under such circumstances, would be wholly inopera- 
tive. | 

It cannot have been the purpose of the Indenture, 
to make express provision for a conveyance to Rob- 
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bins, of that which would be already absolutely his 
own. 

Nam quod semel meum est, amplius meum esse 
non potest. 2 Tho. Co. Litt. 279. 


The expression ‘‘ conveyance of all of said prop- 
erty ’’’ must be limited fo a conveyance of all of the 
properly described in the four assigned leases, and 
to be purchased, in fee, by the parties of the second 


part, or their assigns. 


The difficulty of.applying this expression ‘‘¢o the 
Jee simple property,’’ is conceded in the Upinion 
below. (ec. Dp. LD6. ) 

The provision that, upon certain conditions, 2ob- 
bins ** shall be entitled to a conveyance of all of said 
property,’’ was but an inaccurate form of expressing, 
that, upon such conditions, all of the said property, 
‘should come hack to said Robbins,’ through the 
means that were necessary and appropriate, in the 
premises. 

And it is by the bill itself, that the words last 
quoted, as well as the idea they imply, have been 
furnished. (ec. p. 7; line 6 from end of Par. 9, 
Ante, p. 31.) 


Alig nation by deed.’ 2 Bl. Com. POD. } is but one of 
the methods ‘‘ whereby the dominion of things real 
is either continued or fransferred from one man to 
another.’’ (/d. 199.) 
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The transfer or conveyance of real property, is 
often accomplished, by operation of law, alone. 


For not to mention many other familiar examples, 
such property may be ‘‘ transferred” by bankruptcy, 
(2 Bl. Com. 285. 485,) it will ** mass’’ by estoppe ls 
which run with the land, (Bush v. Cooper’s Admr., 
18 How. 85. ) and the statute of WSES itself ** COVE Vs 
the possession to the use and ¢ransfers the use into 


‘possession.”’ 2 Bl, Com. 333. 


And if the words of the Indenture which provide 
that Robbins shall be entitled ‘‘ fo a conveyance,’’ of 
all of said property, can be held to include as well 
his fee-simple property, as the land embraced in the 
four assigned leases, those words must be construed, 
distributively, and as importing a conveyance by 
operation of law, as well asa conveyance by deed, ac- 
cording to the different titles and the different situa- 
tions of the two descriptions of property. 


4. But, in order to entitle him to the CONVEYANCE 
which it contemplates ,the Indenture requ iTes only that 
Robbins shall refund, with stipulated interest, the 
payments, if any, that the parties of the second part, 
or their assigns, may have been compelled to make— 
in removing the encumbrances,—payable by Robbins, 
under the instrument,—upon his leasehold property. 


The moneys to be refunded, with interest at 8 per 
cent., by Robbins, in order to entitle him ‘to a con- 
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vevance of all of said property ’’, are such as may 
have been paid by J//itz, Mattingly and Prentiss, or 
their assigns, ‘Sin the purchase of the te e simple of 
any portion of said property and in relieving the 
created by Robbins. 


> 


SO sie from f neumbrances’ 


As the right of Robbins to such conveyance, de- 
pended upon the refusal or failure of the parties of 
the second part, or their assigns, to purchase the 
property held by him in fee simple, and as the parties 
of the second part, or their assigns, were required, 
under the Indenture, to purchase only the fee simple 
in the several pare ls of land embraced in the four USs- 
signed leases, the words ‘‘in the purchase of the fee 
simple of any portion of the said property,’’ must be 
construed to mean, 77 the purchase of the Ve versions, 
in Jee, in any of the several parcels of land embraced 


in the four assigned leases. 


At the time of the execution of the Indenture, 
there were, to borrow its own language, ‘‘ encum- 
brances,”’ ‘* being two deeds of trust,’’ outstanding 
against the property held by Robbins, in fee simple. 


There was also an encumbrance, by way of judg- 

. . . a . 
ment-lien, then outstanding against jas terms for 
years, in the several parcels of land embraced in the 
four leases by him assigned to //ilz, Mattingly and 


Prentiss. 


The deeds of trust did not touch the four leasehold 
estates. The judgment did not encumber the equity 
of redemption. 
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The encumbrances created by the fio deeds of trust, 
were to be paid, under the covenants of the Indent- 
ure, by the parties of the second part, or their as- 
signs. 

‘s All other encumbrances,’ (Rec. p. 4,) were to be 
discharged’ by Robbins. 

If he should fail to do so, a lien upon his prop- 
erty, was secured to the parties of the second part, 
or their assigns, upon making the payment. 


If it be, in legal effect, the requirement of the in- 
strument, that Robbins, in order to become entitled 
to the conveyance which it contemplates, must re- 
fund to the payers, or their assigns, the moneys by 
them expended in the purchase of the reversions in 
the several pieces of land embraced in the four as- 
signed leases, the expression,—‘‘ and in relgiving the 
same from encumbrances,’’—which accompanies the 
language in which such requirement is announced, 
should be interpreted to mean, and in relieving any 
portion of the property covered by the four assigned 
leases, from the lien of the judqment, or from other 
encumbrances, created by Robbins. 

The use of the word ‘‘same’’ in the clause ‘‘pur- 
chase of the fee simple of any portion of said prop- 
erty, and inrelieving the same from encumbrances,’’ 
presents no obstacle to this interpretation. 

The word ‘‘same’’ may relate, with as much cor- 
rectness, to the phrase ‘‘/ee simple of any portion 
of said property,’ as to any particular member or 
members of that phrase. 

Were it otherwise, the want of grammatical preci- 
sion which attends the use of this word, in formal 
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assurauces, must be felt and admitted by all who are 
familiar with the language of conveyancing.* 


5. But if the proposition asserted in the bill, as 
well as the conclusion which is supposed to follow it, 
(Ante, pp. 34-85,) be conceded, the claim to reim- 
bursement, for the expenditures now being consid- 
ered, must remain unaffected by the admission. 

It must still be essential to establish, that Rollins 
is bound by the lndenture lo re imbur se those EL pel- 
ditures, either by express covenant, or from the im- 
plication arising from his obligation to receive the 
conveyance described in the instrument. 


The provision contained in the Indenture, for 
the return of any moneys expended, in the event of 
a rescission of the contract, by the parties of the 
second part, or their assigns, upon the fall of a ma- 
terial portion of any of the buildings, has been al- 
ready considered, in another connection. (Ante, pp. 
6§2—64. ) 

The only other provision of the Indenture, in any 
manner relating to the reimbursement of expenses 
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*The Indenture furnishes examples. Rec. p. 2,3d line below marg. 
No. 4. and 2d line below such line. ee. p. 3, line 16, from bot. ; 
Ree. p. 4, 3d line above marg. No. 11. ee. p. 4. line opp. marg. No. 
il; Re. p 5, line 5 from top. Other conveyances in the record, add 
their own illustrations. 
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incurred by the parties of the second part, or their 
assigns, is to be found in the stipulation, that /od- 
bins ‘*shall be entitled to a conveyance of all of said 
property,’’ by refunding, with certain interest, the 
moneys expended in acquiring the reversions, and 
in the redemption of the incumbrances, upon the 


four assigned leases. 


That this latter provision of the instrument, con- 
tains no express covenant, nor creates any direct 
liability, on the part of Robbins, to refund the 
moneys that may thus be expended by the parties 
of the second part, or their assigns, must be felt 


and admitted. 


And the liability, if it exists, must be rested upon 
the obligation which the Indenture is considered to 
impose upon fobbins, to acquire the conveyance 


mentioned in the instrament. 
Is this obligation created by the Indenture ? 


The language of the instrument is, that the de- 
fendant ‘* shall be ENTITLED to a conveyance of all 
of said property, by refunding,’ &e. 

The words ‘‘ shall be ENTITLED ’’ are not, in com- 
mon acceptaticna, those of duty or injunction. 

In their natural and ordinary signification, they 
are terms of qualification and capacity, and, as thus 
understood, they here do no more than confer upon 
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Robbins, the right to claim a title to the entire 
property, by refunding, with stipulated interest, 
the moneys expended in the purchase of the rever- 
sions, and in the redemption of incumbrances there- 
on. 

They fall within the same category as the ‘‘option’’ 
( Ante p.18,) and the ‘‘right and privilege” (Id. p:18) 
secured to the parties of the second part, under the 
Indenture, the *‘ privilege’’ of subscription (/d. 19,) 
secured, under the same instrument, to Robbins, 


. 


and the «‘ privilege’? of purchase, contained in the 
four assigned leases. (/d. 15.) 

Even when Robbins covenants that he ‘shall and 
will’’ convey the land held by him, in fee, unto 
the parties of the second part, or their assigns, at 
any time within the term, ‘‘on payment to him”’ 
of the sum of $93,000, this language is construed 
by the Indenture itself, as conferring upon the par- 
ties of the second part or their assigns, merely the 

privileges of purchasing the said fee simple inter- 
est.” (Rec. p. 4, line 14 from bot.) 


The word ‘entitled’? is employed seven times in 
stating part, (tec. p. 15, line 5 from end Par. 13; 
p. 17, top and bot. lines; p. 18 lines 2 and 9 in 
Par. 18, and lines 5 and ¥ from bot.) and as often, 
in the prayers, (Anfe, pp. 35-36) of the original bill, 
as expressive solely of an acquired right to claim. 

[t is the averment of the supplemental bill, that 
Robbins has “*‘ neglected and failed to exercise his 


privilege of paying the sums of money * * which 
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* would entitle him to a conveyance,’’ &c., (ec. 
pp. 148-149.) 

The deeds releasing the incumbrances recite that 
the releasees have become ‘‘ entifled’’ to convey- 


ances, 
(Rec. p. 94, bot., p. 97 line 5 from top. ) 


The decree itself adjudges, that upon making 
such payment as it requires, Robbins ‘shall be en- 
titled’? to the possession of his property. (/ec., 
p. 166, line 6 from bot.) 

And if it be permissible to pass, in this court, 
from these common particulars, to so solemn a 
source of illustration as the Constitution of our coun- 
try, it may be said, that the citizens of each State, 
though ‘‘ entitled,’’ under sec. 2, of Art. 4, to all 
privileges and immunities of citizens of the several 
States, have never been supposed to rest under legal 
or moral obligation, to exercise such privileges and 
immunities. 

W here duty is enjoined or obligation imposed by 
the Indenture of October 25, 1873, its language 
ceases to be permissive, and becomes imperative. 


Thus, it is provided, that any moneys paid by the 
parties of the second part, under given circumstan- 
ces, ‘‘shall be alien; (Ante, p. 18.) and that 
Robbins, upon certain conditions, ‘‘shall and will’ 
convey, (Rec. p. 3,) the property held by him, in 
fee, and that he'*‘ shall pay’”’ all taxes and assess- 
ments and interest, accruing to a particular date, 
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as well as all encumbrances, other than the two 
mortgages already mentioned. 

And in respect to the payment by the parties of 
the second part, of rent—of future taxes and assess- 
ments 


-and of the two mortgages— and in regard 
to the purchase of the reversions on the four as- 
signed leases,—the expression ‘ shall.and will,”’ 
is, in each instance, employed in the Indenture. 


W hile, therefore, the Indenture entitles Robbins 
to demand a conveyance ‘‘of ald of said property,”’ 
upon compliance with the terms prescribed by the 
instrument, it imposes upon him no obligation to 
acquire or to accept such conveyance. 

The contract here extends a privilege,—it does 
not bind the person favored, to the performance of 
a duty. 

And such, indeed, was the concession, in the 
opinion delivered below. 

‘¢Here,’’ observed the learned Justice, ‘‘ was an 
option given to Robbins, if these lessees, within the 
ten years, should make up their minds not to buy 
the fee simple property.’’ (ec. p. 156.) 


But it ‘‘is a conveyance of all of said property,”’ 
to which, alone, Robbins is entitled, under the terms 
of the Indenture. 

No right is conferred upon him, by the instru- 
ment, to demand a conveyance of less extensive 


operat ion. 
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But Robbins did not desire a conveyance ‘of 
all of said property,’’ and particularly, upon the 
terms which the bill alleged to be prescribed by the 
Indenture. 

Nor, as we have seen, was he under any obliga- 
tion to obtain or accept such conveyance. 

And if Robbins declined to demand or receive 
a conveyance ‘of all of said property,’’ and Rollins 
had already refused to purchase the land held in 
fee by the former, the situation of the subject-mat- 
ter and of the parties, was such, that it failed to 


be governed by the contract between them. 


6. It was the purpose of the Indenture to confer, 
first upon the parties of the second part, or their 
assigns, and, in the event of their refusal, then, up- 
on Robbins,—the privilege of acquiring the owner- 
ship, in fee, of all of the several parcels of ground 
described in the instrument. 

And, at the time of the execution of the Inden- 
ture, it was doubtless, expected, that this privilege 
would be exercised, eithey by those having the 
priority of option, or by Robbins himself. : 


But the omission to provide for the contingency, 
in which the parties of the second part, or their as- 
signs, might decline to purchase the property held 
in fee by Robbins, and the latter might also refuse 
to acquire the property obtained in fee by the parties 
of the second part, or their assigns, by their pur- 
chase of the reversions upon the four assigned 
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leases,—could scarcely have been considered as 
likely to occasion inconvenience,—and much less 


to encourage expensive litigation, 


The parties would be remitted, in the absence of 
convention, to the rights and obligations implied by 
law from their respective and independent titles. 


Robbins, on one hand, upon serving notice to 
quit, would be entitled, at the end of the term, to 
re-enter upon the property held by him, in fee, and 
the parties of the second part, or their assigns, 
would remain, on the other, in undisputed owner- 
ship of the property in which they had acquired 
the reversions upon the four assigned leases. 

In this, there could appear, at the date of the con- 
tract, nothing to the disadvantage of the parties of 


the second part, or their assigns, 


. 


The annual income that would be derived from 
the entire property, wpon the repair of the build- 
ings, hadbeen estimated, in September, 1873, at 
$26,484. (Ante p. 9.) 

The nef annual income actually obtained from 
the property, had been for the year 1872, $315,758, 
and, for 10 months of the year 1873, at the rate 
of $14,202. (Ante p. 9.) 

And, on October 28, 1873, (Ante p. 9,) had been 
‘calculated by, JJatlingly to be, thereafter, $15,000. 

The actual net annual revenue of the property, 
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had been realized, after deducting, from the gross 
yearly receipts, besides all expenses for labor, 
taxes, insurance and repairs, the sum of $2,880, 
(Ante p. 5,) payable, in each year, by Robbins, as 
rent under the four leases wherein he was termor. 

And the acquisition by the parties of the second 
part, or their assigns, of the reversions upon those 
leases, would extinguish the rent reserved under 
the leases, and increase, in consequence, the net 
annual income of the prope rt, by thesum of 32,880. 

It cannot be supposed, in the absence of all evi- 
dence to the contrary, that it was expected by the 
parties, that improvements should be effected and 
money expended exclusively upon that portion of 
the property which was held by /obbins, in fee. 

The improvement of the property held under the 
four leases, as well as of that held by Robbins, in 
fee, was authorized by the Indenture (Anfe pp. 18- 
19,;) and was, in fact, contemplated by the parties of 
the second part, at the time of the contract, (Ante, 


p. 8.) 

But, contrary to the fact, let it be admitted, that 
the nature of the particular repairs actually con- 
templated by the parties of the second part, was 
such, e. g., that four.fifths of the cost of the re- 
pairs would be incurred in respect of the prop- 
erty owned by Robbins, in fee, and the residue in 
respect of the property covered by the four leases. 

The value of the two descriptions of property, 
must then have been viewed as enhanced by the re- 
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pairs, in proportion to the cost thereof incurred up- 
on each. 

And the accounts of’ the parties at the expira- 
tion of the term demised by the Indenture, might 
have been stated, at the time of the contract, as 


follows: 


Hitz, MATTINGLY and PRENTIss in acc’t with PROPERTY. 


Dr. 
To net rents, for 10 years, @ $15,000, per an ..... $150,000 
‘* increase of do., (on purchase of reversions,) @ 
SOLSe PGE GR. cncuc + ccccadewnes esdoeccccs: 28,800 
‘* Int. @ 8 per ct. on vine annual receipts of $10, 
GSU, GRE vi ccccdccwecnccascecdverdsceccccs 38,448 
‘* Reversions purchased........... 42,000 
** to value added do. by 1-5 of cost, being $22 000, 
for repairs...... pebbenehissecoeee pacer scce Gee 
-—————-_- $263,648 
Cr. 
By rent paid Robdins, fur 10 years, @ $7,200 per an $72.000 
** Amount paid for ReVOTSIORS...ccccccscccccess 42.000 
‘* Interest @ 8 per ct. peran. on do. for10 yrs.... 33,600 
Amount paid to redeem encumbrances......... 35,000 
‘ Interest @ 8 per ct. per an. on do. for 10 yrs.... 28,000 
Apaouut HONE TEP DORIA: cwece se sesnccccccces 22,000 
‘* Interest @ 8 per ct. on do. for 10 years......... 17,600 
SO PINNED s conn : 660006n 66554. 4bbb066 cn000 08 13,448 
- $263,648 
*The Dr. side, showing annual rents of $150,000 —- 
eth, Mh, chaeiin senkeddekeue ocak. Coe Rewens $178 fo 
And the Cr. side, rents, ‘payable to “Robbins, of... 72,000 
The difference between rents receivable and pay able, 
Maia vcctcneeés dbadabued. ii... .. $106,800, 
Or, $10,680, per annum, that is, $15,000 -- $2,880 $17,880, and 


$17,880 — $7,200 — $10,680. 
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Os 
Zenas C. Ropprne in acec’t with PROPERTY. 


Dr. 


To rent rec’d., for 10 years @ $7,200, per. an....... $72,000 
‘* Int. @ 8 per ct. on nine ann’! payt’s of such rent. 25,920 
** TIncumbrances Paid . .......ccccscsccccscccscccecs 35,000 


‘‘ Int. @ 8 per ct. on do. for 10 years ............ 28,000 
** 45 of $22,000. for repairs. .....-.- wocccccceces 17,600 
‘* Int @ 8 perct. per an. for 10 yrs. on do......... 14,080 

Bl CNG. sonia babu oh 0 oes ph ptecegec cveses 29,000 


—— $221,600 


By net rents relinquished, for 10 yrs. @ $15,000 per 


Oe ces cabon vc ceweeces Be eee ete ad aa ceue $150,000 
‘* Int. @ 8 per ct. on nine annual payments of such 

NE. ds cosine dane s + oh0eenbs ote neces Miabbacessooe 54,000 
** 4-5 of $22,000, for repairs. .........0-eeeeee -» 17,600 


-———— $221,60 


And, upon the survey made, at the time of the 
execution of the Indenture, of the situation in which 
the contracting parties would be placed, at the ex- 
piration of the term demised in the Indenture. the 
accounts would show, that while, //ifz, Mattingly 
and Prentiss, or their assigns, on the one hand, 
would gain, by the bargain, besides the four leases 
and the reversions thereon, a clear profit, in money, 
of over $13,000, Robbins must lose, on the other, 
notwithstanding the payment of the incumbrances 
upon his fee simple property, about $29,000. 


‘¢Courts, in the construction of contracts, look 
to the language employed, the subject-matter, and 
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the surrounding circumstances. They ‘are never 
shut out from the same light which the parties en- 
joyed when the contract was executed, and in that 
view, they are entitled to place themselves in the 
same situation as the parties who made the contract, 
so as to view the circumstances as they viewed them, 
and so to judge of the meaning of the words and of 
the correct application of the language to the things 
described.’’ 

Nash vs. Towne, 5 Wall., 699 ; 

See Mobile, dc., R. Co. vs. Jury, 111 U. S8., 


593. 


This principle was fully conceded, in the opinion 
below. (ec. p. 159.) 

Its correct application in the present case, must 
have relieved the Indenture of any construction 
which required that Robbins, in order to regain pos- 
session of his fee-simple property, alone, should 
still account to the parties of the second part, or 
their assigns, for the moneys expended by them ‘‘in 
relieving’’ that property from incumbrances. 

And the doubts expressed by the learned court 
below, as to whether it had ‘‘ struck the right line 
of right between the parties in the case,’’—( Rec., p. 
165, bot.) could scarcely have been avoided. 


7. It is observed, in the Opinion below, that ‘ the 
parties seem to have had the wildest imagination 
about the value of this property,’’ ( Rec., pp. 153- 
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154,)—that ‘‘all the parties to these agreements 


seem to have been wild at the time.’’ ( /d. 157.) 


The expectations entertained by the parties, at 
the time of the execution of the contract, in respect 
to the profits to be derived from the property, dur- 
ing the term demised by the Indenture, failed, in- 
deed, to be realized. 

And, in view of the depressing consequences long 
attending the financial panic of 1873,—the contin- 
uous vacancy of a large proportion of the rooms pre- 
viously under rent,—and the presence upon the 
premises of disreputable characters of both sexes, 
(Ante, p. 25,) the complete attainment of such ex- 
pectations, would have appeared, at least, most ex- 
traordinary. 

But the miscalculation of either party, as to the 
benefit he may derive from the contract, is never 
permitted to affect, per se, the construction of the 
contract itself. And the actual results of the agree- 
ment become material, in legal reasoning, no further 
than they may justly assist in determining the in- 
tentions of the parties, at the time of the executiom 
of the contract. See, (Ante, p. 46,) 14 Wall, 577. 


8. The theory, as expounded in the Opinion be- 
low, upon which the decree reposes, is that the In- 
denture of October 25, 1873, when compared with 
the conditional contract of September 10, 1873, 


101 


(Ante, pp. 10-11) demonstrates that the latter in- 
strument ‘‘was merely changed and modified in 
some respects’’ by the former, (Rec., p 1638); that, 
in both instruments it was the intention of the 
parties thereto, that the sum of $35,000, to be as- 
sumed or paid, on account of the incumbrances upon 
the property of Robbins, should represent part of 
the purchase-money to be paid for that property; 
and that as the contemplated purchase failed to be 
effected, it was the right of Rollins to have the in- 
cumbrances kept alive for his benefit, as ultimate 


assignee of the payers. 


That the conditional contract of September 10, 
1873, if made between those who were parties to the 
Indenture, would be merged in the latter instrument, 
as the one which contained their only final agree- 
ment, must be admitted. (Ante, p. 55.) 


In that aspect of affairs which presented them- 
selves to the parties, at the time of the execution 
of the Indenture, the net rents receivable from the 
leasehold and fee simple property, together, by 
Hitz, Mattingly and Prentiss, or their assigns, dur- 
ing the ten years mentioned in the Indenture, would 
fully repay the advances for incumbrances, and ¢hat 
with interest at the rate of 8 per cent. per annum. 

And this circumstance must preclude the cen- 
struction that it was the mutual intention of the 


parties, that Robbins, in order to regain possession 
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of his own fee simple property, must repay those 
advances again. 

But the ‘*‘ purchase-money ’’ or ‘‘consideration”’ 
which, it is supposed by the court below, was fixed, 
in the two contracts, (fec., pp. 161, 162,) for the 
fee-simple property of Robbins, was ‘+ purchase- 
money’’ or ‘* consideration,—not in the abstract, — 
but in the event of an actual sa/e of that property 
by Robbins, under the terms of the contracts. 

No legal objection exists to the return by /obd- 
bins to the valuation of $200,000, placed by him 
upon the preperty, in the beginning. (ec. p. 120, 


Ante, p. 7.) 


The circumstance that Robbins was willing to be 
bought out for the sum of $93,000, in cash, can af- 
ford no evidence, but must rather repel the inference, 
that he was willing to part with his property, for 
any lesser amount. 

And his agreement to treat his equity of redemp- 
tion, upon a sale thereof, for cash, as worth but 
$93,000, could involve no obligation, on his part, 
to submit to the same valuation, if no such sale was 
effected. 

That the sum of $93,000 was fixed in the Inden- 
ture, as the price to be paid to Robbins by Hitz, 
Mattingly and Prentiss, or their assigns, for his 
fee-simple property, must be considered as intended, 


at least, to furnish an element for the future deter- 
mination by those persons, whether they would pur- 
chase that property, or not. 
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But, upon the theory of ¢he bill, the obligations 
that would be imposed upon Rodlbins, in the event 
of the failure of //ilz, Mattingly and Prentiss, or 
their assigns, to exercise their privilege of purclras- 
ing his property, would be such as to enable them 
to acquire it, for nothing, and, hence, such, also, 
as to render it, from the begi.ming, neither their in- 
tention nor to their interest, tu exercise that privi- 
lege. 

And the provision in the Indenture, that Robbins 
should be ‘‘entitled to a conveyance of all of said 
property,’’ in case the parties of the second part, or 
their assigns, should ‘*fail’’ to purchase his fee- 
simple interest, must have been reduced, in effect, 
to a compulsory provision, from the moment the 
instrument was executed. 

The aggregate of the claim asserted in the bill, 
amounts, with interest, as we have seen, 
(Ante, Bi.Fe,) Qi ckeeneccessedcenet tac ve $249,786 68 


If, therefore, Robbins should repay the entir 
rents received by him, under his lease, for 


ten years,—amounting tO............eeeees $72,000 
And also surrender his fee-simple property, at 
the wales Of......ccccccccesscccccecseticcees: $93,000 $165,000 00 


He would still, according to the claims of the 

bil/, be indebted unto the representatives of 

the complainant below, in the sum of...... $84,786 68 
The amount claimed in the bill, on account of 

incumbrances (Ante, p. 37,) is, with interest 

SS PGT OE. oc daw bed en those sasceeecdatecee: $69,266 68 


nem man 


And the, balance due from Jed>ina, after re- 
funding that amount, would be............. $15.520 00 


To meet the claims of the bill, therefore, Robbins 
must, in effect, have assigned, without consideration, 
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the four leasehold estates,—parted with the prop- 
erty held by him, in fee,—refunded with interest 
at 8 per cent., the moneys expended in the redemp- 
tion of the mortgages—-returned, the entire rents by 
him in ten years received—and continue still in- 
debted to the complainant, in the sum of $15,520.- 
00,—a sum considerably in excess of the aggregate 
cost shown, by any competent evidence in the cause, 
to have been expended in the improvement and re- 


pair of his fee-simple property. 


If the first and cardinal rule in that process of 
determining mutual intention, which is denomin- 
ated construction, be, that the construction shall be 
reasonable, the nature and consequences of the claim 
asserted in the bill, must furnish the refutation of 
the claim. 


The construction of the Indenture, given by the 
bill, forfeits, without offense, the particular property 
in controversy, and pursues its owner with personal 
responsibility, to which few men can answer. 


The jettison, inextremity, of part of theclaims set 
up in the bill, (Ante, pp. 66-67,) still leaves the 
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following demands asserted against Robbins, upon 
the appeal of the representatives of Rollins : 


Amount of incumbrances, principal........... $35,000 
Int. on do. @ siz per ct., fr. Nov. 1, 73, to Nov. 1, 
"SO WOMB sas vnccscdceasecedceceseres 1eeee $29,400 
Pee SOs oan. tavsdcewdedecasetetinheveséasace 22,000 $86,400 


If the feesimple property of Robbins be now worth, 
with the incumbrances removed therefrom, $35,000 
—— $93,000 — $128,000, Robbins must now part with 
that property for $41,600, in order to satisfy the 
claims made against him on the appeal of the repre- 
sentatives of Rollins. 


The refusal of Rollins, to exercise his privilege, 
under the Indenture, of purchasing, for $93,000, 
the fee-simple property of Robbins, can be explained 
only by supposing that Rollins did. not consider 
that property as worth, (after deducting from its 
value, the amount of the mortgages,) so much as 
the sum of $93,000, or that it was his calculation, 
by enforcing a judicial sale of that property, to buy 
in the same, for nothing, —arresting competition, 
by advancing his biddings, to the quarter of million 
of dollars demanded in his bill, and (as in his trans- 
action with Aeyser, as Receiver,) surrendering such 
his demands, in satisfaction of the purchase money. 


It has already been shown, that, in the light of 


the calculations made at the time of the execution 
14s | 
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of the Indenture, the advances made for payment of 
the incumbrances, would be satisfied, with large 
interest, out of the rents and profits receivable by 
Hitz, Mattingly and Prentiss, or their assigns, dur- 
ing the term demised by that instrument, and that 
though these calculations should fail, the Indenture 
had yet provided a method of enabling the parties 
of the second part, or their assigns, to obtain pay- 
ment of their advances in discharging the incum- 
brances, by securing to those parties, or their as- 
signs, the privilege of purchasing the fee simple 
property of Robbins, for the sum of $93,000. 


The inference drawn in the Opinion below, from 
the conditional agreement made between Rollins 
and Hitz, on September 10, 1873, (Ante, pp. 10—11,) 
seems to be the reverse of the correct one. 

By that contract Hitz was ‘to assume’’ payment 
both of the deeds of trust upon the fee-simple prop- 
erty of Robbins, and of the sum of $42,000, requi- 
site to purchase the reversions upon the four leases. 

And it was from the rents and profits of the 
property, of which //itz, or the Savings Bank, 
should become the owner, that the payments thus 
assumed, were to be made. (Avzte, pp, 7, 8, 10, 20, 
21.) 

Of the net annual rent of $15,000, received by 
Robbins from the property, at the time of the exe- 
cution of the Indenture, he relinquished, thereunder, 
more than one-half to Hitz, Mattingly and Prentiss, 
and enabled them, upon purchasing the reversions, 
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to receive, as far as could be judged at the time, 
a net annual profit of $10,680, for ten years. 

The inducement on the part of Rollins to enter 
into this agreement,—the incentive on the part of 
fitz, Mattingly and Prentiss, to covenant to pay 
the incumbrances and to purchase the reversions— 
must be largely, if not wholly, found, in the expec- 
tation that the annual net profits would be applied 
towards the payment of the mortgages and the pur- 
chase of the reversions. 

Krom this, would arise mutual benefit to the 
pa ties. 

The incumbrances would be discharged, without 
cost to Robbins. 

The fee simple in the property covered by the 
four assigned leases, would be acquired, without ex- 
pense, by //itz, Mattingly and Prentiss. 

The theory of the bill, that, in order to enable 
Robbins to purchase the property thus acquired by 
Hitz, Mattingly and Prentiss, or their assigns, in 
fee, he must refund, with interest at 8 per cent, not 
only the cost to themof that property, but also the 
amount expended by them in paying the incum- 
brances upon his own property, has been already 
noticed. (Anle, pp. 68-69.) 
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If the contract of September 10, 1873, were sus- 
ceptible of furnishing to the Indenture, a construc- 
tion still more unfavorable to Robbins, resort, for 
that purpose, should not be made to the contract. 
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9. The mode in which. the parties of the second 
part, or their assigns, may acquire title to the prop-, 
erty held in fee by Robbins, is plainly prescribed in 
the Indenture. 

Robbins there covenants, to convey that title to 
the parties of the second pa t. sr their assigns at 
any time within the term, on  ayment of the sum 
of $93,000. 


And this covenant is corvectly construed in the 
instrument, as extending to the covenantees, or 
their assigns, ‘‘the privileges of purchasing the 
said fee simple interest,’’ as already observed 
above. (Ante, p. 18.) 

Purchase and payment are thus the indispensa- 
ble conditions to the acquisition, under the contract, 
of the property held by Robdins, in fee. 

And the payment to be made, upon the purchase, 
is fixed, by the Indenture, at the sum of $93,000. 


Are the provisions of the instrument, as well as 
the intentions of the original parties thereto, to be 
defeated for the benefit of a remote assignee ? 


It has been remarked, that ‘‘Lord Hardwicke 
felt himself bound to allow a prowling assignee, 
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who had bought in the equity of redemption for an 
inconsiderable sum, fo redeem.’’ 4 Aenl’s Com., 
162-163. 


But it is not easy to perceive either the equity of 
an assignee fo revive, or his capacity fo keep alive, 
an encumbrance, which has been extinguished, un- 
der agreement, by his assignor. 


‘¢Every intendment is to be made against the 
construction of a contract under which it would 
operate as a snare.’’ 

Hoffman vs. Attna Ins. Co., 32 N.Y., 405; 
Utley vs. Donaldson, 94 U. S,, 46. 


The construction of the Indenture asserted in the 
bill, must operate, if sustained, not merely as a 


Share. 


It seeks to compel indirectly and without consider- 
ation, a relingquishment by Robbins of his title to 
property, which he could not, at any time, have been 
directly compelled to surrender, except upon pay- 
ment of a stipulated consideration, and which,— 
since the refusal of Rollins to purchase, and the ex- 
piration of the term,—/obbins cannot be required 
to surrender at all. 
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Upon the extreme importance of the case, to Mr. 
Robbins, must be rested both the apology which is 
offered, and the indulgence which is requested, for 
so lengthy a chapter in the argument. 


JOHN SELDEN, 
Of Counsel for Zenas C. Robbins. 
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ZeNAS C. Ropsrns. 


Pornts FOR OrAL ARGUMENT, BY S. SHELLABARGER, OF 
COUNSEL FOR COMPLAINANT. 


I make this statement for the purposes of oral argument 
of the issues and cross-claims between the parties which are 
brought into this Court by their two cross-appeals. 

It is not remarkable that the court below found, us it ex- 
presses itself, that ** The case is one which has given usa 
good deal of trouble.” (R., 165.) 


WHat 18 PRESENTED BY THE APPEALS? 


The confusions and complications of the case arise not 
merely out of the fact stated by the court, that so many 
pieces of property are combined in one contract, but also 
arise out of the uncertainty in some of the provisions of the 
contract, and the absence of provisions upon some matters 
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involved in the contract. Still the parties have set out, in 
their application for the allowance of their respective ap- 
peals, (R., 167,) the grounds of their respective appeals in 
such way as to essentially narrow the controversy from 
what it was below; and the appeals, respectively, present 
the following questions, and the following questions only. 
The appeal of the defendant, Robbins, is from “so much 
and such parts of the foregoing decree as subrogate the com- 
plainant to the security and lien of said Mutual Benefit Life 
Insurance Co., and of said Daniel Low, under the aforesaid 
mortgages or deeds of trust, or either of them, and as ad- 
judge that said sum of $30,902, with interest, as aforesaid, 
alien upon the said parcel of land, (forty (40) feet by oue 
bundred (100) feet,) belonging to defendant, and as adjudges 
the sale of said property, in the default of the payment of 
said sum of money, with such interest, and as awards costs 
against defendant.” | 

On the other hand the matter, in the decree below, of 
which complainant complains, and from which complain- 
ant’s appeal is taken, is expressed thus: 


‘“‘And the complainant prays an appeal from said decree 
to the Supreme Court of the United States, because said 
decree does not give, to the complainant, mierest from No- 
vember Ist, 1873, to November Ist, 1885, on the amount of 
said two mortgages, or deeds of trust, to which he is enti- 
tled by subrogation. 

** Second, because the said decree charges him with the 
amount of $4,098, amount of damages awarded and paid by 
the District of Columbia, and credits the defendant with 
that amount, upon the principal sum due from him to ecom- 
plainant upon said two mortgages or deeds of trust; and 
because the said decree does not award tu the complainant 
the sum of $22,000, the amount expended by him for re- 
pairs, and in preserving the property of the defendant from 
destruction.” 


SYNOPSIS OF THE DECREE. 


For the sake of clearness, it is best to restate the exact 
substance of the decree below. That decree orders as fol- 
lows: 


wy 
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First. That complainant, Rollins, is the owner, in fee- 
simple, of all of lot 14, and of part of lots, 12, 13 and 15, (see 
these lots in Exhibit, between pages 64 and 65 of the Ree- 
ord.) in said square 456; and the decree then describes the 
premises of which it finds complainant to be the owner in 
fee-simple, and makes this to be a tract, the northwest cor- 
ner of which is at the the south margin of F street, at a 
point forty (40) feet east of the northwest corner of square 
456, and running thence east, from said northwest corner, 
along the south margin of F street, eighty-nine (89) feet and 
three and one-half (34) inches, and extending thence south, 
between parallel lines, ninety-nine (99) feet eight and one- 
half (83) inches; and as to this tract it decrees the title to 
complainant, free of all right, title, interest and estate there- 
in, on the part of the defendant, Rollins. 

Second. The deerce further orders that complainant,’ 
Rollins, be subrogated to the security and liens held by the 
Mutual Life Insurance Co. and by Daniel Low, respectively, 
under their respective deeds of trust, and securing the pay- 
ment of twenty-five thousand dollars ($25,000) to the In- 
surance Company, and ten thousand dollars ($10,000) to 
Low, on that parcel of land “ beginning at the northwest 
corner of said square 456, thence running east, with line of 
F street, forty (40) feet, and extending south in parallel lines 
with that width one hundred (100) feet.”’ 

Third. It decrees to said complainant, Rollins, interest 
on said sums aggregating thirty-five thousand ($35,000) dol- 
lars from the lst of November, 1883, until paid; but subject 
to a credit of four thousand and ninety-eight dollars, ($4,- 
098,) this being a sum collected by Rollins’ assignees and 
predecessors in interest, from the Board of Public Works, 
for damages done to said premises. 

Fourth. It makes the said sum allowed to complainant, 
Rollins, by subrogation, to wit: said thirty-five thousand 
dollars, ($35,000,) less said four thousand and ninety-eight 
dollars, ($4,098,) being thirty thousand nine hundred and 
two dollars, ($30,902,) with interest, to be a lien on said tract 
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of forty (40) feet on F street, and one hundred (100) feet in 
depth on Seventh street. 

Fifth. It allowed to defendant, Robbins, sixty days within 
which to pay the said last named sum and interest, and, on 
its payment, entitled him to possession of said tract of forty 
(40) feet by one hundred (100); and in case of default in 
such pay ment, directs that said tract of forty (40) by one 
hundred (100) shall be sold by designated trustees; and the 
decree then prescribes the method in proceeding in making 
the sale, which need not be here stated. 

Sixth. It charges the defendant, Robbins, with the costs 
of the suit. 


(JUESTION Mabe By Ropstns’ APPRAL. 


It is thus seen, by applying to the said decree, just, in 
substance stated, that the point presented by the appeal of 
the defendant, Robbins, is this and this only, namely, 
whether the instrument of indenture set forth in tie original 
bill (R., 2 to 5, inclusive,) is one which required the second 
party (now Rollins) named in that instrument to assume the 
payment absolutely, and as his own debt, (not in any event 
to be refunded to him,) of the two mortgages of twenty-tive 
thousand dollars ($25,000,) and ten thousand dollars, ($10,- 
000,) respectively, (which Robbins had given on said tract 
owned by him in fee of forty (40) by one hundred (100), at the 
intersection of F street and Seventh street,) in the events pro- 
vided for in said indenture, namely, (1,) in the event that 
said second party did not purchase the said property at ninety- 
three thousand dollars ($93,000) within the period of the ten 
years’ lease provided for in said indenture ; and (2) in the 
further event that the first party to said indenture did no, 
within a year after the expiration of said 10-year lease, elect 
‘to refund to second party all sums paid by second party 
in purchase of the fee simple of the leasehold estates named 
in said indenture, and in relieving said property of encum- 
brances thereon created by first party.” 
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Stated in another way, the question presented by the de- 
fendant’s, Robbins’, appeal is whether the stipulation con- 
tained in said indenture, requiring the second party to the 
indenture to pay said two mortgages of twenty-five thousand 
dollars ($25,000) and ten thousand dollars ($10,000) is one 
which made them the purchasers, in equity, of said mort- 
gages, in the event that they did not buy the said property 
at ninety-three thousand dollars ($93,000); and in. the 
further event that Robbins did not elect to refund to them 
their said payments out, made on his behalf, within a year 
from the expiration of the lease. 

The position of Mr. Robbins’ counsel is not one which 
says that the indenture gives to Rollins this tract of one 
hundred by forty (100x40) feet as his own, and obliges him 
absolutely to pay said mortgages of twenty-five thousand 
dollars ($25,000) and ten thousand dollars ($10,000), but is 
one which says that the indenture entitles him, Robbins, in 
the events aforesaid, to have both the ownership of the said 
tract of forty by one hundred (40x100) and the absolute 
payment of the said mortgages thereon by the second party 
to said indenture, without any right of subrogation. In 
still other words, the position taken by this appeal of Mr. 
Robbins is one which says that, in consideration for the as- 
signment of the leasehold estates, as held 25th of October, 
1873, by Robbins, and in further consideration of the rent- 
ing to said second party of the freehold parcel of one hun- 
dred by forty (100x40) feet, the second party became obliged 
to do the following things: 

First. To pay all taxes after the date of said indenture, 

Second. To pay, as rent for said freehold estate, $600 per 
month. 

Third. To pay the full value, to wit, $42,000 for the fee- 
simple of said leasehold parts of said property. (I say the 
full value because the leases had nearly expired, and the 
record does not show the fee was worth greatly, if anything, 
in excess of said $42,000.) 

Fourth. To pay $35,000 in extinguishing the mortgages 
on said freehold part of the property. 
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Fifth. If the second party should avail themselves of the 
option given by the said lease of tearing down or altering 
or repairing any of the buildings, then that the second 
party should pay for such repairs, absolutely, without being 
entitled to any refund, or accounting. 

After the making of these payments the second party, ac- 
cording to the position of the defendant’s appeal, was to be 
entitled only to the ownership of the leasehold part of said 
estates, and was to surrender to Robbins, free of all encum- 
brances, the said freehold part of the estate. 


Rep._y To Roppins’ APPEAL. 


Sneh being the position taken by this appeal of Mr. Rob- 
bins, we are brought by it to the main question in the case. 
Can such position be maintained in the light of said in- 
denture ? 

I. 


At the outset please observe, and keep in mind, that the 
answer to this question is to be found ‘ within the four cor- 
ners’ of the indenture of October 25th, 1873. (R. 2.) 

There are here no artificial or technical rules regulating 
the interpretation of this instrument. It is to-be construed 
in the light of all its terms, taken as a whole. 

Very true it is, as remarked by the court below (R. 159), 
that wherever doubt is left as to the meaning of the in- 
denture, after considering all! its words, then that doubt may 
be resolved in the light of all the facts which surrounded 
the parties in the making of their contract. To here adopt 
the language of this Court, in Railroad against Jurey, 111 
U.S., 592: 


. 


‘It was the right and duty of the Court, in order to de- 
cide upon its meaning, to look not only to the language 
employed, but to the subject-matter and surrounding cir- 
cumstances. 

Barreda against Silsbee, 21 How., 161, (62 U. 8. 
XVI, 91.) 

Nash vs. Towne, 5 Wall., 689, (72 U.S8., X VIII, 527.) 

Canal Co. vs. Hill, 15 Wall., 94, (82 U. 8. X XI, 64.) 


ee 
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This important rule of interpretation has an important 
application in-the present case, but, subject to that aid from 
the light of surrounding facts, the words of this instrument, 
taken together, furnish the solution of a// questions pre- 
sented by the cross-appeals. 


I. 


Starting therefore with the light furnished by the wording 
of this indenture and by the surroundings in which it had 
its origin, we come to the question presented by Mr. Rob- 
bins’ appeal, to wit: did the payment by the second party of 
said two mortgages make second party the equitable assignee 
thereof under all the facts which have happened ? 

On this point notice, first, the bearing which the follow- 
ing clause has upon the answer to this question: 


‘‘Should the said parties of the second part, or those 
claiming under or through them, fail to exercise said privi- 
leges of purchasing the said fee-simple intere: 
property so held by said Robins, within suid te 
years from November Ist, 1873, then the said pa 
first part, his heirs or assigns, shall be entitled to a 
of all of said property by refunding, within one year srum une 
expiration of said term of ten years, all sums of money paid by 
the said parties of the second part, or those claiming under 
them, with interest at the rate of eight per cent. per annum, 
in the purchase of the fee-simple of ANY PORTION of said property 
and in relieving the same of encumbrances created by the said party 
of the first part.” 


This is a clause defining certain rights of first party, Mr. 
Robbins, in that event which in fact happened, to-wit: the 
refusal of second party to buy the freehoid corner at $93,000, 
plus $35,000. It will be perceived that itentitles Mr. Robbins 
in that event to a *‘ conveyance of all said property,” provi- 
ded Robbins refunded, within a year from the end of said 
lease, certain moneys. 

Now what were the moneys to be refunded, and what the 
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property to be conveyed, if Robbins should make said elec- 
tion within said one year? 

The answer as to the moneys to be refunded is, it was “ all 
sums of money paid * * * * in the purchase of the 
fee-simple of any portion of said property and relieving the 
same of encumbrances created by the said party of the 
‘first part.”’ 

Now that said $35,000 was paid in purchasing, from Rob- 
bins, Ais fee simple of said freehold corner, and which corner 
comes within the meaning of the words of the clause “ any 
portion of said property ’’ is, I think, not denied. Said $35,- 
000, paid in purchasing said two mortgages, plus said $93,- 
000 made the $128,000, which second party agreed to pay, 
as purchase money, in purchasing, of Robbins, his fee-simple 
in the corner. True said purchase was provisional and con- 
ditional. Still it was none the less a conditional purchase 
of the fee-simple, subject to an option. Therefore, the $35- 
000, being a part of the money that was paid “in the pur- 
chase of the fee-simple of any portion of said property,” 
makes this clause an obligation to refund the $35,000, in 
the event that second party refused to buy, at $93,000, and 
in the further event that first party decided to buy back the 
entire premises of 100 feet on Seventh street, and 129 feet 
on F. : 

So, also, turning to the words of this clause defining what 
moneys paid on encumbrances were to be refunded, they 
state that they are “‘ moneys paid in relieving the same of 
encumbrances created by said party of the tirst part.” 

That said $35,000 was paid in relieving some portion (“ any 
portion ”’) of said property from encumbrance is also plain. 

We therefore insist that this clause; taken in connection 
with all other parts of the indenture, is one which secured 
to Mr. Robbins the right to get back both the leasehold 
part, and the freehold part, of this property, in the event of 
the election of the first party not to purchase the freehold 
corner at $93,000, and in the further event of Robbins 
making, within a year from the end of the lease, a refund 
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of both classes of money, paid out by second party, to 
wit: the $42,000 in purchasing the fee-simple of the leases, 
and the $35,000, paid towards the purchase of the free- 
hold corner. 

This being, as I think, plainly the interpretation of this 
clause, it can hardly be fairly argued that it was the inten- 
tion to compel Mr. Robbins to refund the $35,000 (in case 
he made the said one year election secured to him), in order 
to’entitle him to the conveyance of said freehold corner, but 
not to make said refund of $35,000 if he did not make said 
one-year election, and yet at the same time give him back the 
said freehold corner! This would be a reduction of the whole 
contract to the absurd. It would be to say to Mr. Robbins, 
you shall not be permitted to buy the said freehold corner 
and get it back within said one year unless you pay back 
the said $35,000 already paid out thereon for your use, and 
yet you shall get it back afler the expiration cf said one 
year without returning said $35,000 paid thereon ! 


If. 


Another proposition, equally conclusive, in the construc- 
tion of this contract, regarding the right of Rollins to be 
reimbursed said $35,000, is this: Mr. Robbins himself sets 
forth, in his answer (R. 24 and 25) a contract of a sale made 
by him to John Hitz, on the 10th of September, 1883, and 
which contract of sale was conditioned that Hitz should ap. 
prove the title, and that the German American Savings 
Bank should increase its capital stock. This record shows 
that this sale, at this price, had only been reached after 
quite protracted negotiations between parties representing, 
respectively, the bank and Mr. Robbins. Mr. Robbins be- 
yan by insisting upon $200,000 (R. 120). He fell to 
$175,000, as reported by Mr. Mattingly to the meeting of 
bank directors on the 3d of September, 1873, and as Mr, 
Robbins admits (R. 121). The offer at that price was re- 
jected by the bank,and Mr. Robbins came down to $170,000 
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(R. 121). On the 25th of October, on behalf of the bank, 
its officers, Hitz, Mattingly and Prentiss, ** parties of the 
second part,” in said indenture, purchased it on the terms 
stated in said indenture. 

The face of this contract of sale to Hitz, dated the 10th of 
September, shows, in detail, that on payment of the $42,000 
for turning the leasehold estates into treeholds, and on ftur- 
ther payment of said two mortgages of $25,000 and $10,000, 
and on further payment, in cash or its equivalent, of said 
$93,000, aggregating $170,000, Hitz or his bank was en- 
titled to the fee of the entire property, 100 feet by 129, in- 
cluding leasehold and said treehold. 

The position of Mr. Robbins now is that, in surrendering 
this contract of 10th of September, and putting in its place 
the indenture of October 25, 1873, the parties thereto totally 
changed the consideration, and agreed to pay said $42,000, 
and said $10,000 mortgage. and said $25,000 mortgage, 
and said taxes, and said $93,000—the whole making the said 
$170,000, mentioned in the Hitz contract of November 10, 
(R., page 25,) and yet, after paying all these, the purchasers 
were not to be thereby entitled to any ownership or interest 
in the said freehold property, forty feet on F street and one 
hundred on Seventh street. But,on the contrary, the said last- 
named freehold property was to be passed over absolutely 
at the end of the lease of ten years, to Mr. Robbins, free of all 
encumbrances, and without right to call him to an account- 
ing for the removal of said encumbrances; and said pur- 
chasers also to lose all improvements made by them on the 
property, amounting to at least $22,000. 

This is quite inadmissible, as an interpretation of this 
indentures The Court below presents this view of the 
case fully. 

In the opinion below, that Court, at pages 161 and 162, 
quotes the testimony of Mr. Robbins, as found on pages 
120 and 121 of the record, in which Mr. Robbins explains 
how the contract of the 10th of September, 1873, came to be 
substituted and superseded by the “indenture” of the 25th 
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of October, 1873. (K., 2-5.) After making said quotation 
the Court says (R., 162, fol. 357): 


“That explains how they came to change from this first 
agreement with Hitz to the second agreement with Hitz, 
Mattingly and Prentiss, or rather to the deed. The amount 
of purchase money Was fo remam the same, to wit: $170,000; 
$93,000 was to be paid, if the lessee should so elect, within 
the ten years. The $93,000 and $35,000 make $128,000, 
and $42,000 on the leasehold made $170,000, demonstrating 
that the $35,000 was regarded hy the parti , as a4 part of the 
payment of the pur hase-money. Well. we think that is 


the result. 

7" Now, the question 18, these incumbrances having been 
paid in this way, what is a court of equity going to do in a 
case Which represents the original lessees and their rights? 
The purchase may never have taken place. What is to be 
done? Why, on the part of the defendant it is insisted 
thatthe lessees must lose that money; that is, that they paid 
it out for the chance of the privilege, and great stress is laid 
on the word ‘ paid.’ But this right of subrogation in equity 
is not a creature of contract.” 


The Court then proceeds, by quotations, to show that the 
law of subrogation is one requiring, in order to bring it into 
operation, that the party asserting the right of subrogation 
shall show simply, “first, a right to purchase and keep 
alive; and next, an intention to exercise the right and buy 
the debt instead of extinguishing it.” 


IV. 


It is worth while, now, to make a summary of all the 
stipulations of this indenture for the purpose of seeing 
whether any o/her part of the indenture negatives this propo- 
sition, to wit: that the one-year refunding clause is one 
which, in legal effect, shows the entire design of the indent- 
ure to have been a refunding of the said $35,000, in the 
events which have-occurred. 

In recapitulating the obligations of each party, in detail 


and minutely, it sets them down as follows: 
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First. The second party to pay said monthly rents. 

Second. Said second party to pay the encumbrances of 
record against the property, or apy portion thereof, and 
which are enumerated as two mortgages, $25,000 and $10,- 
000. 

Third. Second party to exercise, by paying for the same, 
the “several privileges of purchasing in fee simple” said 
leasehold estates, by paying therefor stipulated amounts, 
aggregating $42,000. 

Fourth. The second party to pay all taxes and assess- 
ments thereafter levied on said property, or any portion 
thereof, 

These are the covenants of the second party, as here re- 
capitulated. Then follows the covenants of the first party, 
and they are as follows: 

First. The first party covenants with the second party and 
assigns, Kec., that said first party will, at anytime within ten 
years, “‘convey to the second party, or assigns, Xc., in fee 
simple, said parcels of land held in fee simple, as aforesaid,” 
(the tract forty by one hundred,) “ discharged of Mrs. Rob- 
bins’ dower, on the first party being jaid therefor $93,000.” 

Second. The first party further agreed that he had lawful 
right to convey, and would execute all further assurances, 

Then follows some mutual and added stipulations, to wit: 
the first party to pay taxes and assessments up to the first 
of November, 1873, including the pro rata taxes, to date of 
indenture, for fiscal year ending thirtieth of June, 1874. 
And said first party also to pay interest on suid mortgages, 
amounting to $35,000, up to the first of November. And 
the first party also to pay the rents, on leasehold interest, 
up to the first of November. And the first party also to 
pay all other encumbrances that may be upon or against 
any part of the said property. Then follows a stipulation 
that should the second party be compelled to pay any money 
which, under the indenture, should be paid by the first 
party, then the same, with eight per cent. interest, should 
be a lien. 


Then follows the stipulation giving the second party a 
right to treat as void the said indenture, if the buildings or 
any material portion should /fa//, and that, in the event of 
such fall, anv moneys expended should be a lien upon the 
property and refunded by the first party with interest. 

These are the sum total of this indenture. And it will 
be seen that there is nothing in them anywhere tending to 
contradict the proposition already stated, asserting Robbins’ 
obligation to refund said $35,000, in the events which have 
happened. 


V. 


There is still another provision in this indenture, equally 
conclusive against the interpretation put upon it by Mr. 
Robbins’ appeal, and which appeal says he was to be en- 
titled to the return of said freehold part of the said property 
discharge of all encumbrances, without accounting for the 
money, paid in discharging these mortgages. The provision 
now alluded to is the one which says: 


‘“ Should any one of the buildings on said parcels of land 
or material portion thereof fall, either from its present con- 
dition or in attempting repairs upon the same, then, at the 
option of the said parties of the second part, or those claim- 
ing under or through them, this indenture shall be null and 
void, and any moneys expended shall be a lien upon said 
property and refunded by said party of the first part, and 
those claiming under or through him, with interest, as 
aforesaid.” 


Here then is a provision which, without lmitation as to the 
time when the huilding might fall, obliged Mr. Robbins to re- 
fund all moneys paid out on any of the property, whether 
leashold or freehold, and this with interest at 8 per cent. 
That is, if a building should fall even as late as the day be- 
fore the expiration of the ten years’ lease, then this covenant 
secures to the second party the right to the refund of all 
moneys paid out, whether in discharging the $35,000 of 
mortgages, or otherwise. 
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This interpretation of the effect of said clause, as seems 
to me, is incapable of fair dispute. But it is totally antago- 
nistic to the position taken by Mr. Robbins’ appeal. 

This stipulation, manifestly, assumes that, up to-the date 
of the fall of the building, though that might not oecur until 
immediately before the expiration of the ten year lease, the pay- 
ment of the stipulated rent; of $600 per month, is the 
equivalent of the enjoyment of the premises up to the date 
of the fall; because, at the fall, this stipulation provides for 
a return to Robbins of al/ the land, to-wit : the 100 by 129 
feet, and the restoration to second party of a// paid out, save 
said rents, to-wit: the restoration of said $42,000 paid on 
leasehold, and $35,000 paid in extinguishing the two mort- 
gages. 

sut the position taken in this appeal by Robbins is one 
which says that said payment of rents was not, in contem- 
plation of parties, the equivalent for the use enjoyed, up to the 
fall, by the second party; and that the understanding was 
that it required, in addition to the said rents paid, the pay- 
ment of said $35,000 to compensate for said use up to the 


expiration of the lease—or to the date of said fall. 
COMPLAINANT'S Cross-APPEAL. 


[ come now to the first question made by the complain- 
ant’s appeal, and that is whether the Court erred in refusing 
to allow complainant interest on the said $35,000 paid out 
on said two mortgages, and which the Court found com- 
plainant entitled to recover (less the $4,098 damages with 
which the Court charged complainant). The Court gives 
two reasons why they disallowed interest on said $30,902, 
(being $35,000, less the $4,098.) One reason for disallow- 
ing said interest is found by the Court in the fact that in the 
clause in the indenture relating to the time up to which in- 
terest on the $35,000 was to be paid by Robbins (R. 4), the 
interest is stopped on the $35,000 at the 1st of November, 
1873, and the Court asks if Robbins was to pay interest a/ler 
that time why it was stopped at the Ist of November ? 
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The other reason given by the Court for disallowing in- 
terest is found in the clause giving second party an option 
to buy, within 10 years, at $93,000. (R.,3 and 4.) The 
Court says in regard to the effect of this clause: 


“That the clause bound Robbins to convey (if second 
party elected to buy) that property, in fee simple, at the end 
of a 10 years’ lease, for $93,000. He was to get $93,000. If 
he was to be chargeable for the interest for the 8 or 10 
years prior to that on the $35,000 mortgage he would not 
have been entitled to that $93,000. 

‘*So that the parties seem to have fixed this matter by 
their own agreement. In the first place they agree that 
Robbins sliall pay the interest on the encumbrances up to 
the lst of November. Somebody was obliged to pay it 
att rwards, and it was not Robbins. Then Robbins was en- 
titled to $93,000 at the end of the 10 years in full. He should 
not be entitled to any such sum as that by $20,000. If he 
had been chargeable for the interest on the $35,000 during 
the intervening time that would have fixed it at $73,000 or 
thereabouts. At any rate it appears to be by no means clear 
that the plaintiff in this case is entitled to recover the in- 
terest, and we think, on a fair construction of the agree- 
ment, that he is not entitled to the interest.” 


Now, I submit that the Court has erred in this part of its 
conclusion. The Court seems to have reached it with doubt, 
because the Court remarks: “At any rate, it appears to be 
by no means clear that che plaintiff in this case is entitled to 
recover that interest.” 

The court below rightly reached the following concla- 
sions: 

First. That the indenture did not bind the second party to 
buy the freehold. In retusing to buy at $93,000 the second 
party broke no contract. The option not to buy was re- 
served, presumably, because the property might turn out to 
be worth far less than $35,000 plus $93,000. 

So far, thereture, as the question of liability for interest is 
concerned, this stipulation, about purchasing at $93,000 
Within ten years, is totally out of the case. It throws no 
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light on it, because the option to purchase was never exer- 
cised ; and the omission to exercise it gave no right, on the 
part of Robbins, to $93,000, or to anything else. 

Second. The Court further found that the obligation to 
pay the $35,000, and the payment thereof, gave the second 
party a right of subrogation and reinbursement; and that this 
right of subrogation grew out of the two facts: 1, that 
second party had the right to keep the deeds of trust alire tor 
the purposes of their reimbursement; and, 2, that they in- 
tended to keep it alive in making the stipulation for the pay- 
ment, by them, thereof, and by the act of the payment. 

Third. The Court farther finds that the stipulated rent of 
$600 a month was the agreed and true rental value of the 
property rented, as fixed by the covenants of the parties; 
und that the rental value did not include both said $600 per 
month and the payment of said $35,000, or any part thereof. 

From these positions of the Court (and each of these po- 
sitions is manifestly sound,) it results that if the second party 
was entitied to be reimbursed the principal, to wit: the $35,- 
000 paid out in 18738 for the use of Mr. Robbins, then, upon 
no possible legal principle, can it be said that they were not 
entitled to be reimbursed that interest, which is the mere 
incident of owning the principal. 

It is precisely like any other case of renting. The lessor 
is supposed, as a matter of legal intendment, to bave paid for 
and to own bis entire property,and to rent it,at its full value, 
us his own fully paid up property. 

In getting his $600 per month he is, in contemplation of 
law, being paid for the full rental value of the fully paid up 
price of the rented property, which fully paid up price in- 
cluded said $85,000 in the present case. 

Now, what happened was that, instead of the lessor, Rob- 
bins, having in fact fully paid for his property, so rented at 
$600 per month, he had not paid therefor by said aggregate 
of said encumbrauces, to wit: $35,000. He, therefore, 
makes an arrangement with second party, by which, in eftect, 
he borrows of second party $35,000, pays it to the holders 


17 

of the mortgages, and thus pays for bis property fully, and 
is now in asituation where he is, indeed, the owner of fully 
paid up property, with the exception only that, in order to make 
his last payment, he borrowed $35,000 of his lessees in a 
way and under conditions that made them (the lessees) the 
owners of said two mortgages. Lessee became such assignee 
by means of that species of assignment in equity called *‘sub- 
rogation.”’ 

[t is impossible for us to see why this payment by second 
party of $35,000, made strictly, and in every egal and equit- 
able sense, for the use of said Robbins, does not carry with it 
the obligations to pay interest on the loan from the date of 
the loan. 

The reason given by the Court is. that “the ten-year 
option clause ”’ entitled Robbins to $95,000 at the end of the 
said ten years, and that if he is now to be charged with the 
interest on the $35,000 from the time ** second party” paid 
it, he, Robbins, will not be getting $93,000 by about $20,000! 

But herein, we submit, the Court commingles contracts 
that are, so far as the present point is concerned, totally dis- 
tinct. Robbins never was to be entitled to $93,000 at the end 
of ten years, unless “second party”? made the election to take 
the freehold property at that price. The second party 
elected not to take it at that price, and that election, not to 
purchase, is the thing which remitted the second party, the 
lessee, to the right to be regarded as the equitable assignee, 
by subrogation, of the two mortgages, with all legal imecidents 
and consequences of such assignment to said lessees of such 
two mortgages, 

That interest, at the rate fixed by law, is, both at law and 
in equity, a legal ‘nesdent of a liquidated indebtedness like 
this, is a firmly settled and universal doctrine of the law. 
The law conclusively implies interest on liquidated debts due. 

U.S. vs. McKee, 91 U.S. R., 451. 

Selleck vs. French, 1 Conn., 32. 

Ried vs. Glass Factory, 3 Cowen, 398, id., 587. 
Dodge rs. Perkins, 9 Pick., 368. 

3 Parsons on Contracts, side page 102. 
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Hence, after the second party elected not to buy at 
$93,000, that part of the contract was as thoroughly at an 
end and as thoroughly out of the case, so far as its having 
binding force as a contract is concerned, as if it had never 
existed. The court below is therefore wrong in saying that 
at the end of the 10 years Robbins was entitled to $93,000, 
without deduction on account of interest upon the $35,000. 
The second party elected not to buy at $93,000, in contem- 
piation of law, just because the property was not worth 
$93,000; that the second party would not give that for it, 
and that it was better for the second party to be reimbursed 
his said $35,000 and interest, than it was to pay the $93,000, 
plus the $35,000, for said freehold corner. 

The court’s position, on this point, is one which says that, 
because Robbins would be entitled, on the election of the 
second party, to take the freehold corner in fee-simple, 
to said $93,000 at the time of making such election, and 
this without the deduction of interest on the $35,000, from 
said $93,000, therefore this contract of indenture shall be so 
manipulated that Robbins shall still get his $93,000 at all 
events, although the second party shall refuse to buy at that 
price, and shall surrender to Robbins his said freehold corner. 

The court’s position says, that because this indenture 
yields to Robbins, at the time of the second party’s election 
to take the fee of said corner at $93,000, without deduction 
of interest, therefore the said indenture sball equally yield 
to Robbins the $93,000, although .the second party shall 
elect not to buy at that price, and to return the said corner 
to Robbins at the end of the ten years’ lease. 

As the Court cannot make this corner yield said $93,000, 
if not sold, without denying interest to second party on the 
loan which paid off the said two mortgages, amounting to 
$35,000, therefore the Court denies to the second party all 
interest upon the said $35,000, from the time second party 
loaned it to the said Robbins by paying his said debts. And 
the Court does this for the purpose of insuring to Mr. Rob- 
bins (1) the retention of the ownership of his said freehold 
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corner of 40 by 100, with the opportunity thus to sell it for 
all he can get, even though that should be $200,000; and 
2) so as a/so.to give him exemption from the payment of all 
interest on the moneys advanced for his use by second party 
in 1873. These things are, by the Court, given to Mr. Rob- 
bins, to the end that he may be insured for his property as 
much ($93,000,) in the case which has happened, to wit: 
that he keeps the ownership of his corner, as the said inden- 
ture would entitle him to, in the event he had sold it at that 
price. 

This position of the Court is palpably wrong. 

It is literally impossible to reach a conclusion which 
makes the entire terms of the indenture, taken as a whole, 
to treat the said advance of the said $35,000 as a loan to the 
first party, and makes the second party a purchaser, by sub- 
rogation, of said two mortgages from the date of their pur- 
chase, and yet makes such purchasers, and assignees, of the 
mortgage to be not entitled to that lawful interest which 
the law attaches as an inevitable incident of the second 
party’s having become the owner of the mortgages by sub- 
rogation. 

The position is one which is exactly equivalent to the 
familiar one which makes the lad eat his cake and at the 
same time keep it. The court makes Mr. Robbins eat his 
cuke—the freehold corner—by managing his indenture so 
us to give him bis for cake, $93,000, and yet allows him to 
keep it as his own, subject only to the payment of so much 
of the money advanced by second party to Mr. Robbins 
(to-wit: of the $35,000, minus $4,098,) as can be allowed tothe 
second party, and yet leave to Mr. Robbins the ownership,of 
his fee-simple corner, and also give him his $93,000. Of 
course, all this is extremely absurd; and yet we confess we 
do not see why it is not, in principle, precisely the position 
which the court takes when it denies to the second party 
the interest on the loan, made to the first party; and denies 
it in order to give to the first party the same $93,000 which 
first party would have got had he sold the said freehold 
corner at that price. 
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The other reason, given by the Court, for denying inter- 
est on the $35,000 is, as already remarked, that the indenture 
contains a covenant that the first party shall pay the interest 
on the $35 .000 up to the first of November, 1875, and stops 
there. The Court asks Why stop there if second party was 
to be entitled to the payment of interest, by the first party, 
after the said first of November, 1875 ?”’ 

The plain answer to this question is furnished by this 
provision in the indenture. 

It is a provision defining the obligations of the respective 


parties in the event that second party should elect lo purchase the 
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fee of such corner, and thus to make the $35,000 a payment on 
the purchase money thereof. 

In that event, which did not happen, the interest was, in- 
deed, to stop, as against the said Robbins, at the said first 
of November, 1873; because, in that event, (election by the 
second party to buy said corner) the $35,000 was to bea 
payment of that amount of the agreed purchase money 
($128,000) of said corner. 

It was necessary to insert the stipulations requiring Rob- 
bins to pay said interest to November the Ist, in order to 
fix the amount which second party was to advance on said 
two mortgages ; and to exclude the ideathat second party was 
to pay back any interest. It will hardly be denied that first 
party was, and is, obliged to pay the fazes on said corner 
since the expiration of said ten year lease. Since that is so, 
it might with the same propriety be asked, Why does this 
clause stop the payment of faxes at November the Ist, 1878, 
if first party is now obliged to pay the taxes since the date 
of November Ist, 1873? 

[ leave wholly to the brief of complainant, and to the 
oral argument, the discussion of the payment for the re- 
pairs, and of the point as to who is entitled to the $4,098 
paid by Board of Public Works. 
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Points Submitted by Mr. Edmunds, of Counsel 
for Robbins, 


I, 


Statement. 


In the vear 1873 Robbins was the owner in fee of the 
property on the southeast corner of Seventh and F 
streets, Washington, measuring 40 feet on F and 100 
feet on Seventh. He was also the lessee of four prop- 
erties fronting on F street, next east of his own prop- 
erty, at an annual rent, in the aggregate, of $2,880, 
and with the privilege of purchasing the fee-simple of 
the whole four estates. The location of the property is 
shown by the diagram fronting R., p. 30. His title 
and right in these parcels of lafid is stated in the bill, 
and is not disputed. (R., p. 2.) The sum to be paid 
on his purchase of all the estates held under lease was, 
in the aggregate, $42,000. (R., pp. 2 and 3.) Robbins 
had been and was receiving a net revenue from rents 
for all the property, after paying rents to his lessors 
and all other expenses, of about $14,000 per year, 
which had been and was then steadily increasing, and 
had amounted, for the year 1872, to $15,758, and for 
the ten months preceding the 1st of November, 1873, 
had amounted to $11,805. (R., pp. 123, 124, and Ex- 
hibits, R., pp. 116, 117.) 

The fee-simple estate of Robbins was incumbered by 
a deed of trust to Low of $10,000, and a mortgage to 
the Mutual Benefit Life Insurance Co. of $25,000. (R., 
p. 25.) The Board of Public Works had cut down the 
grade of the streets at that corner to a very consider- 
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able extent, and the property required some expendi- 
tures to put it in proper adjustment with the new street 
grades. In this state of things, and on the roth of 
September, 1873, Robbins agreed with John Hitts, one 
of the parties to the instrument of covenant set out in 
the bill and stated in R., pp. 23, 24, to sell to him all 
his property and rights on the terms stated in their 
written covenant, adjusting taxes, &c., to the rst of 
October, 1873. Hitts was to pay off the two incum- 
brances on the freehold property and the purchase- 
money provided in the various leases, and pay Robbins 
in cash $93,000, the agreement being conditional on a 
good title to the property and the increase of the capital 
of the Savings Bank with which Hitts was connected. 
(R., pp. 24, 25.) Whule this last agreement was yet 
unexecuted, and on the 25th of October, 1873, Robbins 
being then in great trouble and anxiety in respect of 
the illness of his wife, then in Europe, and in great 
haste to return to her, (R., p. 125,) the new agreement 
set out in the bill was drawn up by Mattingly, who, 
with Hitts and one Prentiss, were the contracting par- 
ties with Robbins, and the agreement was accordingly 
executed. By that agreement, which superseded the 
previous one with Hitts alone, Robbins covenanted as 
follows: 

‘‘Ror and in consideration of the rents, covenants, 
and agreements hereinafter reserved and contained to be 
paid, done, and performed by the said parties of the 
second part, and the survivor of them, his heirs, execu- 
tors, administrators, or assigns, does hereby assign, trans- 
fer, and set over unto the said parties of the second part, 
and the survivors and survivor of them, his.executors, 
administrators, and assigns, all said leasehold interests 
in said several parcels of land and said leases, and the 
unexpired portion of said several terms, together with 
all the rights and privileges, and subject to the obliga- 
tions in said several leases contained, and does also 
hereby demise, lease, and to farm, let, unto the said par- 
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ties of the second part, and the survivors and survivor 
of them, his executors, administrators, and their and 
his assigns, all of said parcels of land so held in fee-sim-— 
ple as aforesaid by said party of the first part for the 
term of ten years from and after the rst day of Novem- 
ber, A. D. 1873, and thence next ensuing, and fully to be 
complete and ended, they and he yielding and paying 
unto the said party of the first part, his heirs and assigns, 
the suin of $600 per month on the first day of each and 
every month during said term, and observing and per- 
forming all and singular the covenants and agreements 
set forth in these presents on their and his part to be 
observed and performed.” 


Hitts and the others covenanted, by a clause imme- 
diately following that last quoted— 


‘‘ That they, the said parties of the second part, and the 
survivors and the survivor of them, his heirs, executors, 
and administrators, and their and his assigns, shall and 
will pay or cause to be paid said monthly rent as herein- 
above stipulated, and shall and will pay and cause to be 
paid the incumbrances of record against said property, or 
any portion thereof, the same being two deeds of trust 
of $25,000 and $10,000, respectively, and shall and will 
exercise the said several privileges of purchasing in fee- 
simple granted in said leases, by paying or causing to 
be paid said several amounts of purchase-money as pro- 
vided in said leases, and shall and will pay or cause to 
be paid all taxes and assessments hereafter levied or 
imposed upon said property or any portion thereof.’’ 
(i, D 


sy the next succeeding clause Robbins covenanted 
that he, his heirs or assigns— 

‘* Shall and will, at auy time within said term of ten 
years, convey unto the said parties of the second _ part, 
and the survivors and survivor of them, and his heirs 
and their or his assigns, in fee-simple, said parcels of 
land so held in fee-simple as aforesaid,’’ * * * ‘‘on 
the payment to him, the said party of the first part, or 
his heirs, executors, administrators, or assigns, of the 
sum of $93,000.’’ 
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Then followed covenants of title, &c. (R., pp. 3, 4.) 

Then followed the further covenant bringing taxes 
and interest on the $35,000 incumbrances, rents, &c., 
up to the rst day of November, 1873, and the further 
covenant that Robbins should pay any and all other. 
incumbrances upon any part of the whole property. 
(R., p. 4.) Then followed a clause providing that if the 
lessees should ‘‘ be compelled to pay any sum or sums of 
money which under these presents ought or should be 
paid by said party of the first part, or those claiming 
under him, then the same, with interest at the rate of 
eight per cent. per annum from the date or dates of pay- 
ment, shall be a lien upon said property.’’ (R., p. 4.) 

Then followed a clause providing that if any one of 
the buildings, &c., should fall on account of the con- 
dition arising from the change of the grade, &c., Hitts 
and his associates should have the of/zon of rescinding 
the agreement, and that in that case any moneys ex- 
pended should be a lien on the property and be refunded 
by Robbins. (R., p. 4.) This last contingency did 
not happen. 

Then follows a provision that— 

‘* Should the said parties of the second part, or those 
claiming under or through them, fail to exercise said 
privileges of purchasing the said fee-simple interest in 
said property so held by said Robbins within said term 
of ten years from November Ist, 1873, then the said 
party of the first part, his heirs or assigns, shall be en- 
titled to a conveyance of all of said property, by refund- 
ing, within one year from the expiration of said term of 
ten years, all sums of money paid by the said parties of 
the second part, or those claiming under them, with 
interest at the rate of eight per centum per annum, in 
the purchase of the fee-simple of any portion of said 
property, and in relieving the same of incumbrances 
created by the said party of the first part.’’ (R., p. 4.) 


Then follows a provision that Hitts and associates 
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should have the right and privilege of tearing down 
and altering and repairing the buildings on the prem- 
ises according to their discretion. (R., pp. 4, 5.) 

At that time there existed a judgment incumbrance 
upon the leasehold interest of Robbins in the four par- 
cels of property fronting on F Street. (R., p. * 
Under this agreement Hitts and associates entered into 
immediate possession, and soon afterwards transferred 
their interests to the bank. The bank paid off the two 
incumbrances, amounting to $35,000, existing on the 
Robbins fee-simple property, according to the covenant 
for that purpose; (R., p. 123;) and Robbins paid off 
the judgment incumbrance on the leasehold property 
according to his agreement. (R., p. 123.) Within the 
ten years the bank failed, and its property went into 
the hands of.a receiver, and under a receiver’s sale 
Rollins, the original complainant below, became the 
purchaser of that part of the assets of the bank relating 
to this property. (R., p. 91.) The bank did not exer- 
cise its option of purchasing the fee-simple property, 
and Robbins did not exercise his option at the expira- 
tion of the ten years of purchasing the fee-simple of 
the leasehold property which had been bought in by 
the lessees. The receiver’s sale was made on the roth 
November, 1880. (R., p. 91.) 

Rollins, the purchaser of the interest of the bank, 
on the 23d October, 1883, and before the expiration of 
the ten years mentioned in the covenant, filed this bill, 
declining to exercise the option of purchasing the fee- 
simple of Robbins, and claiming that Robbins was 
bound to pay the $35,000 expended by the lessees in 
clearing off the two incumbrances on the fee-simple 
property, and was bound to reimburse the expenses of 
altering and refitting the property in its adjustment to 
the new street grades, amounting, as claimed, to $45,000; 
also $42,099 paid for the leasehold property, and that all 
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said sums should be declared a lien upon Robbins’ fee- 
simple property. (R., pp. 19, 20.) 

Robbins answered, stating the circumstances and sit- 
uation of the property at the time of the agreement of 
25th October, 1873, and denying all equity in the com- 
plainant’s bill. 

Proofs were taken, but, in respect of the matters of 
substantial importance, there is really no serious con- 
flict of evidence. Down to the time of the filing of the 
bill no claim or suggestion had been made on the part 
of the original lessees, or the bank or its receiver, that 
Robbins was or could be under any obligation to refund 
the $35,000 paid to clear off the incumbrances on the 
fee-simple property, or for any expenditure whatever in 
respect of the property. The court below held that the 
$35,000 incumbrance on the Robbins freehold named 
in the covenant was still a lien on the Robbins fee- 
simple property, and that the complainant had a right 
to enforce it, and held against the complainant on all 
other questions. From this decree Robbins appealed. 


Assignments of Errors. 


1. 


The court below erred in deciding that Rollins was 
subrogated to the mortgages of the Benefit Co. and Low. 


2. 


It erred in deciding that the sums paid to discharge 
those mortgages were a lien upon the property, and 
that Robbins was in any way bound to pay said sums to 
anybody. 

3. 

It erred in not deciding (if the decree was right in the 

respects before stated) that, before a decree of sale could 
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be made, an account of rents, issues, and profits of the 
property so charged with the lien, and which had been all 
the time in the possession of the complainant, and those 
from whom he claimed, should be taken and a balance 
struck, so as to show how much, if anything, remained 
due from Robbins in respect of the said two mortgages. 


Points. 


I. 


The true and just, as well as the literal, meaning of 
the clause in the indenture (R., p. 4, F. 11) providing 
that Robbins, in the contingency named, should be 
entitled to conveyance of all said property, by refund- 
ing, &c., is that he was to refund only the money paid 
by the other party in the purchase of the fee-simple of 
the leasehold estates, and in relieving the same /ease- 
hold property of incumbrances created by Robbins. The 
word same here plainly refers to the property that was 
under lease, and the title of which should have been 
purchased by the other party, and the word zncum- 
brance in the same connection, therefore, necessarily 
refers to incumbrances on the leasehold property. 
There was one such incumbrance existing at the date 
of the indenture. (R., p. 123.) And Robbins might 
have placed other incumbrances thereon either before 
or after the execution of the indenture, and until the 
other party had bought in the fee-simple. Indeed, this 
construction is necessary, in order to give effect to the 
positive and explicit covenant of the other party, (R., 
p. 3, F. 8,) in consideration of Robbins executing the 
indenture that they would pay these two specific incum- 
brances of twenty-five and ten thousand dollars existing 
against Robbins’ fee-simple property on Seventh street. 
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This, in language as plain as any can be, they under- 
took to do as a payment and satisfaction, and as a part 
of the constderation they were to give for the lease and 
for the assignment of the other leases, and for the right 
to purchase the fee-simple of the leasehold: property. 
This contention is also fortified by the explicit care 
taken in the instrument to adjust all taxes, interest, 
&c., to the rst November, 1873, so that the party of the 
second part should assume the precise obligation of 
clearing off the two incumbrances, amounting to 


$35,000. (R., p. 4., F. 10.) 


II, 


The instrument was really a very simple one. It first 
provided for a ten-year lease of Robbins’ fee-simple 
property, and for an assignment of his leases of the other 
property, and an assignment of his right to purchase the 
other property for the specific considerations named in 
that part of the indenture. It then provided for re- 
ciprocal options: First, the option of the other party, to 
be exercised within the ten years, (having purchased the 
leasehold property,) to buy Robbins’ fee-simple property 
on Seventh street at a price named; and, second, failing 
the exercise of this first option, the option on the part of | 
Robbins at any time within a year after the rst Novem- 
ber, 1883, to purchase the leasehold property which the 
other party had engaged to buy in on paying the money 
expended for purchasing the leasehold property, and in 
clearing it of incumbrances. 

Neither option was exercised, and, therefore, every 
obligation on either side attached to the exercise of such 
option must necessarily fall with it, and the instrument 
should then be read exactly as if neither of the optional 
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provisions had existed. The case would then be simply 
this: Robbins’ lease of his own property to the other 
party for ten years, and his assignment to them of his 
leasehold interests, with the right of purchasing it 
from the owners for the specific considerations stated, 
viz., the payment to him of $600 a month for ten years, 
and the clearing off by them of the incumbrances on his 
own property, and the clearing by him of any incum- 
brances on the leasehold property. The ten years 
having expired, there would then be nothing remaining 
to be done but a surrender by the lessee of Robbins’ 
own property to him. 

It thus follows, whether we take the instrument alto- 
gether, or eliminate the unexerted options, that the 
other party paid these two incumbrances of $35,000 on 
‘Robbins’ property asa part of the consideration for the 
transaction, and, consequently, that they can have no 
ground, either moral or legal, for reclaiming it. 


ITI. 


If it were possible to raise any doubt in regard to the 
meaning of the instrument, that doubt should be solved 
in favor of Robbins, for the reason that the instrument 
was prepared and executed at atime when Robbins was 
in great difficulty and distress respecting the health of 
his wife, then in Europe, (R., p. 125,) and was drawn up 
by Mr. Mattingly, an acute lawer, who was one of the 
parties of the other part. 


IV. 


The situation and circumstances of the property and 
parties, so far as they can properly bear upon the con- 
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struction of so plain an instrument, also fortify our 
contention. The property was one of the most valuable 
and important business situations in Washington, being 
on the corner of two principal thoroughfares, and oppo- 
site both the Post-ofiice and Interior Departments. It 
was wanted for the then very ambitious German Bank. 
Its future was justly supposed to be most promising. 
The rents which Robbins was regularly receiving 
from the property, poor as the buildings upon it were, 
amounted to nearly $15,000 a year net, which, at five 
per cent., would represent a capital of $300,000. It was, 
truly, a hard bargain, therefore, as Robbins felt it to be, 
that the other parties drove with him, by which he 
agreed to receive $7,200 a year for ten years, and to 
assign absolutely to them the right of purchasing the fee- 
simple of the lease property, agreeing, himself, to clear 
the leased property from the incumbrances, and giving 
them the preferential option to take his own property 
at any time within ten years at the price of $93,000, in 
consideration of their paying him $7,200 a year until 
they should exercise the option, at any time within ten 
years, and clear the incumbrance from his own property, 
and obtain the complete title to the leased property. 
For the ten years the net rents he was receiving would 
amount to $150,000, and the value of the right which 
he held to purchase the leasehold property was also very 
considerable. Without enlarging upon this, which is so 
thoroughly done in Mr. Selden’s brief, it is sufficient to 
say that it is evident that, as matters then appeared, the 
trade was a losing one for Robbins and a very advan- 
tageous one for the other party, they bearing the bur- 
dens of the two incumbrances before mentioned. 


II 


V. 
In reply to the brief of Mr. Wells, it is submitted— 


1. The matter in regard to the alley was not appealed 
from. (R., pp. 170, 175.) 


2. If it were open, the alley matter had no relation 
tc the subject embraced in the indenture, and made the 
bill multifarious. 


3. The evidence does not support the pretension. 


4. It is not assigned as error either in the record or 
brief. 


5. So far as the question of income from the property, 
after the complainant took it, can be supposed to have 
any bearing on the main question, it 1s enough to say 
that the management of the property by the lessees, 
with their negligence, and their disreputable tenants, 
can throw no light on the real value of the estate. 


6. What is said in Mr. Wells’ brief (foot of page 11) 
as to a ‘‘ refund,’’ is answered by the fact that (aside 
from what has been said in respect of the true con- 
struction of the indenture) the ‘‘ refunda’’ mentioned 
was a thing /o de done only in case Robbins should choose 
to exercise his option to take the leasehold property. ‘This 
option he was unable to exercise. The refund also, by 
the very letter of the indenture, was to be of the money 
paid by the other party ‘‘in the purchase of the fee- 
simple of any portion of said property and relieving the 
same’’—z. e., the purchased leasehold property—‘‘ of 
incumbrances created by’’ Robbins. (R., p. 4, F. 11.) 
But, I repeat, this was all, and only in case Robbins 
exercised his option to take the leasehold property, 
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which he did not. Indeed, the bill was filed before his 
right of option began. 

7. The contingency of neither party exercising his 
option was foreseen in the very nature of the option. 
Option could not exist without such a contingency. 


8. The mortgage of $25,000 was absolutely discharged 
by a release to Robbins himself, and on the motion and 
action of the party paying it. And the deed of trust of 
$10,000 was also extinguished by a similar release to 
the bank. There was at that time no thought in the 
mind of the bank party that either the mortgage or 
deed of trust was to be kept alive, for they understood 
the indenture as Robbins did, as requiring them to 
satisfy (on a good consideration) both of them, with no 
recourse whatever. The doctrine or right of subroga- 
tion, therefore, never had a place of application. 


9. The matter of repairs, &c., needs neither argu- 
ment nor suggestion. 


10. If it were possible to suppose that the $35,000 
incumbrances continued as liens in favor of the other 
party, the court below was right in only allowing interest 
from the end of the term, for during the term the use of 
the property was the adequate and intended satisfaction 
of all accruing expenses. 


11. The court below (on the same supposition) was 
right in deducting the money received by the other 
party from the District for damages done to the property 
while it belonged to Robbins and was in Robbins’ pos- 
session. As mortgagees in possession, they were bound 
to apply any moneys coming to their hands in relation 
to the property upon the debt. 

Gro. F. EDMUNDs, 
Of Counsel for Robbins. 
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CROSS-APPEALS FROM A DECREE OF THE 
SUPREME COURT OF THE DISTRICT 
OF COLUMBIA. 


STATEMENT. 


Zenas C, Robbins, the appellant in No. 237, was in posses- 
sion on October 25, 1873, of the premises on the southeast 
corner of Seventh and F streets, Washington, being 100 feet 
on Seventh and 129 feet 34 inches on F street, improved by 
brick structures. The nature of his title was an equity of 
redemption as to all of the Seventh street front, being 40 
feet on F street and running south along Seventh street 
about 100 feet, subject to a right of way across the south 
end thereof, and called, to distinguish it, the freehold estate. 


2 


The fee to the strip on Seventh street 40 feet by 100 was 
in the holders of two past-due mortgages, one to secure ten 
and the other twenty-five thousand dollars, executed by 
Robbins and his wife. 

The adjoining parcel fronting on F street 89 feet 33 
inches, and extending south 100 feet, made, with the Seventh 
street front just described,a plat of ground about 100 feet from 
north to south and 129 feet 34 inches from west to east, to 


which F street property there was appurtenant a right of 


way mentioned above, across the 40 feet strip to Seventh 
street, and all of which second parcel was held by Rob- 
bins under four leases, each for a term of ten years, re- 
newals of former leases, beginning, however. at different 
dates and having different periods to run, the shortest hav- 
ing about thirteen and the longest about eighteen months 
to run from October 25, 1873. 

Each of these leases gave to the lessee the privilege of 
purchasing a title in ‘fee simple during the lifetime of the 
lease at a stipulated price amounting for the four parcels to 
$42,000. 

The appellant, Robbins, acquired the property originally 
with the purpose of using it as an entirety, and to that end so 
constructed the buildings put up by him that the tenements 
on Seventh street extended over both the Seventh street strip 
and part of the leasehold estate and closed a private alley 
appurtenant to the leasehold or F street property, giving to 
that property a right of exit across the Seventh street strip 
at the south end thereof to Seventh street. 

The buildings originally consisted of six dwellings, frout- 
ing on F street. The changes made by the defendant were 
the erection of a new building on the corner of Seventh and 
F, two stores, and erecting south of them four stores on 
Seventh street, six stores in all on Seventh, and a new build- 
ing, five stories high, in the rear or east of the south four 
stores on Seventh, and in extending the Seventh street stores 
easterly into the leasehold property as follows. The first two 
stores south of F about twenty fect each, making them about 
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sixty feet deep, and the remaining four stores about forty-three 
feet, making them about eighty-three feet deep, and in giving 
an outside entrance and exit from both Seventh and F 
streets to the large number of smal] rooms (96 in all) into 
which all except the lower stories of the building are sub- 
divided. 

A plan of the ground is found in the Record at printed 
page 64, and a plat of the subdivisions of all the stories of 
the building is found at page 30 of the Record. 

Owing to changes and readjustments made by the Board 
of Public Works in the grade of Seventh street near the 
corner of F, in pursuance of which, the former street hav- 
ing been cut down so as to endanger the foundations of the 
buildings on Seventh street, an order was issued by the 
Board of Public Works, against the appellant’s remon- 
strance, dated October 18, 1873, notifying him that unless 
he commenced the removal of those buildings within five days 
the Board of Public Works would themselves proceed to 
tear the same down, in pursuance of a previous order re- 
quiring their removal. 

This being the condition of the property and the nature of 
the title thereto, and the extent of the incumbrances thereon, 
on the 25th of October, 1873, it became necessary, in order 
to preserve the property and carry out the original intention 
in relation thereto, to provide $35,000 with which to relieve 
the property from the mortgages on the Seventh street front, 
$42,000 with which to buy the fee to the F street property, 
and asum, say $20,000, with which to preserve the buildings 
from immediate destruction ; and on that day, and for that 
purpose, an indenture was executed by which Robbins un- 
dertook to lease or conditionally convey all bis interest to 
Hitz, Mattingly and Prentiss and their assigns. 

Hitz, Mattingly and Prentiss therein covenanted— 

Ist. ‘To pay a monthly rent of $600. 

2d. To pay the incumbrances of record against the prop- 
erty, to wit: the two mortgages of ten and twenty-five thous- 
and dollars, respectively. 
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3d. To exercise the privilege of purchasing the leasehold 
estate. 

4th. To pay taxes and assessments thereafter levied. 

5th. And conditionally to save the buildings from destruc- 
tion in the manner therein provided for. 

Robbins covenanted— 

Ist. To convey the corner lot in fee simple to Hitz, Mat- 
tingly and Prentiss, or their assigns, at any time within said 
ten years, free of dower of his wife, on payment of $93,000. 

2d. That he had a lawful right to execute the indenture. 

3d. For further assurance. | 

By the terms of said deed it was mutually understood and 
agreed that Robbins should pay— 

Ist. All taxes to November 1, 1873. 

2d. Interest on said $35,000, incumbranees to the same 
date. 

3d. All rents of leasehold interests to the same date. 

4th. All other incumbrances that may be upon said 
property or any portion thereof. 

5th. Should the parties of the second part, or those claim. 
ing ander them, be compelled to pay any money which 
should be paid by Robbins, “ then the same, with interest, 
at the rate of eight per cent. per annum, from the date or 
dates of payment, shall be a lien upon said property.” And 
further, that should Hitz, Mattingly and Prentiss, or those 
claiming under them, fail to exercise the privilege of pur- 
chasing the strip on Seventh street, 40 feet by 100, within 
the ten years, then Robbins shall be entitled to a convey- 
ance of all of said property by refunding within one year from 
the expiration of said term of ten years all sums of money 
paid by them or those claiming under them, with interest at 
eight per cent. per aunum, in the purchase of the fee simple 
of any portion of said property and in relieving the same of 
incumbrances created by said party of the first part. 

On the 19th day of May, 1875, Hitz, Mattingly and Pren- 
tiss assigned the lease to the German American Savings 
Bank, and that corporation afterwards assigned the same ta 
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the German American National Bank, which bank failed» 
and was taken possession of by the Comptroller of the Cur- 
rency; and the Receiver thereof, under an order of the 
Supreme Court of the District of Columbia, sold the same, 
at which sale Edward A. Rollins purchased the property and 
acquired thereby all the rights granted under the lease from 
Robbins to Hitz, Mattingly and Prentiss, during the life- 
time of the lease. 

Hitz, Mattingly and Prentiss, and their successors and 
grantees, performed all the things required to be done by 
the lessees under the lease, including the purchase of a fee 
simple title to all the leasehold property described in the 
four leases, paying therefor as follows: 


On November 26th, 1873, . § 8,000 
‘+ October 27th, 1874, ; 10,000 
‘© April 22d, 1875, _—.. ; , 12,000 
* June 9th, ed ae ; 12,000 

$42,000 


They also paid the cost of repairing the building on Seventh 
street so as to make it “ perfectly sound and safe to the sat- 
isfaction of the Board of Public Works,” amounting to be- 
tween $28,000 and $30,000, of which amount about four-fifths 
were expended in making such repairs as were necessary to 
render the building “* safe and secure, and one-fifth in im- 
provements.” 

They also performed the covenant in relation to the two 
mortgages, which was done as follows: 

On the 7th of June, 1875, the German American Savings 
Bank paid to Daniel Low, mortgagee, the amount of the 
first mortgage, and the latter released it. 

On the 16th day of March, 1876, the German American 
Savings Bank paid $25,000 to the Mutual Benefit Life In- 
surance Company, mortgagees, in consideration of which 


an indenture was executed by that company (reciting the 
pavment of the mortgage, ) which contained these words: 

“In consideration of the premises aforesaid, and of the 
further sum of one dollar, * * * has granted, bargained, 
sold, released and conveyed, and doth by these presents grant, 
bargain, sell, release and convey unto the said party of the 
second part, its successors and assigns forever, (the German 
American Savings Bank,) all the hereinbefore described 
premises, (the lot on the corner of Seventh and F, 40 feet by 
100,) * * * to have and to hold the same unto and tothe 
use of the said party of the second part, its successors, and 
assigns forever, free, released and discharged of and from 
‘all lien, claim and incumbrance by reason of said mortgage.”’ 

The amount paid by the assignees of Hitz, Mattingly 
and Prentiss was $107,000 for the three items mentioned 
above. 

They also paid for the rent of the premises $72,000, or 
$600 a month. 

Rollins, however, declined to exercise the privilege which 
he had of purchasing the property and so notified Robbins, 
and the latter declined to purchase, but demanded a con- 
veyance of the premises 40 feet by 100 on Seventh street. 

Rollins thereupon filed his bill, wherein he claims that he 
is entitled to recover $35,000 on account of the two mort- 
gages, $30,000, or the amount actually paid on account of 
the repairs to the property, and $42,000 for the purchase of 
the F street property if a conveyance thereof is made to Rob- 
bins, together with interest on said sums. 

The case having been heard on bill, answer, replication 
and proofs, the decree was entered and is found on page 
100 of Record. 

The decree, it will be observed, adjudged that the then com- 
plainant Rollins was entitled to be subrogated to the rights 
of the holders of the two mortgages, one for $10,000 and 
the other for $25,000, and entitled to have that sum of 
$35,000 paid to him with interest from the Ist day of No- 


7 


vember, 1883, which sum and interest was a lien on the 
Seventh street property. 

The decree disallowed entirely the claim set up by the 
complainant for the amount paid for repairing or saving the 
building from destruction. 

The complainant appealed from said decree because it did 
not give to him interest from November Ist, 1873, to Novem- 
ber Ist, 1883, on the said two mortgages, and, second, be- 
cause the said decree charged him with the amount of $4,098 
for an allowance made by the District of Columbia for 
damages done to the property, and because the said decree 
did not allow him the sum of $22,000 expended in preserv- 
ing the property. 

Robbins appealed from so much of said decree as subro- 
gated the complainant Rollins to the rights of the original 
mortgagees under the two mortgages for $35,000 and in- 
terest. 

Both appeals were duly aliowed and such allowance incor- 
porated in the decree. 

The complainant, Rollins, having died after the allowance 
of his said appeal, but before it was perfected, Clarence H. 
C.ark, Llarrison M. Lutz and Daniel G. Rollins became the 
trustees and executors of the said Rollins, deceased, and per- 
fected in due form their cross-appeal, which is cause No. 
S61. 

The appellants in No. 861, Rollins’ representatives, allege 
that the said decree is erroneous in that— 

1. It did not give to the complainant interest on the sum 
of $35,000, the amount of the said two mortgages, from 
November 1, 1873, to November 1, 1883. 

2. That it deducted from the amount allowed to the com- 
plainant the sum of $4,098, the amount awarded to Robbins 
by the District of Columbia for damages done by grading 
to the building on Seventh street. 

3. That the decree did not allow to the complainant any 
portion of the amount expended by him or his assignees in 
saving the property from destruction. 
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ARGUMENT. 


We submit that under a proper construction of the con- 
tract the complainants are entitled to the relief which they 
seek, 

The contract, though plain enough in some of its pro- 
visions, is extremely ambiguous in others. It secures in 
precise terms to the party of the second part the right at the 
end of the term to become or refuse to become, the owner 
of the whole property in fee, and in case of his refusal it 
gives as clearly to the party of the first part the right to 
become by purchase the owner of the whole property in fee. 

It does not declare in terms what shall be done in case 
neither party will purchase. It is, therefore, necessary for 
the Court to do for the parties what they should have done 
in this respect for themselves, to wit: declare what is the 
true meaning and intention of the contract, and to do that 
reference-must be had “ not only tu the language employed, 
but to the subject-matter and the surrounding circumstances, 
and (the Court) may avail themselves of the same light which 
the parties possessed when the contract was made.”’ 

See Merriam vs. The United States, 107 U. 8., 487, 
citing many cases. 


In Mobile, &c., Ry. Co. vs. Jurey, 111 U.S8., 584, this 
Court says: 


‘The Court wag called upon to construe a paper writing. 
It must be conceded that the writing was open to construc- 
tion. It was the right and duty of the Court, in order to 
decide upon its meaning, to look not only to the language 
empioyed, but to the subject-matter and surrounding cir- 
cumstances.” 


In Nash vs. Towne, 5 Wall., 689, the Court states another 
very material principle. 
It declares : 


y 


‘Courts in the construction of contracts look to the lau- 
guage employed, the subject-matter, and the surrounding 
circumstances. They are never shut out from the same light 
which the parties enjoyed when the contract was executed.” 


In this case the parties are at issue at the outset upon the 
question of what was to be done with the property at the 
expiration of the term, to wit: on November Ist, 1883, or 
one year later, when Mr. Robbins’ option to buy the prop- 
erty expired. Robbins claims that he is simply (éo take back 
the Seventh street front, subject to t.o charge whatever. 
The complainants say the property is subject not only to the 
embarrassments of its inberent situation and condition, but 
toa lien of $35,000, principal and interest, on account of 
the amount paid by them in preserving the property from 
the mortgages to which it was liable. 

To simply “ take it back” was impracticable, because to 
do so involved the defeat of the original purpose, the unifi- 
cation of the property ; and because simply taking it back 
would leave the party of the first part in possession of prop- 
erty, ground and buildings, which he never owned, and to 
which he had no claim except the option to buy, for 
the buildings (subdivided into ninety-six rooms,) on the 
Seventh street front extend at no point less than twenty 
feet into and upon the separate property of the complainant, 
and four stores forty-three feet, and because the buildings 
on Sevegth street occupy the alley over which the complain- 
ants’ property has a right of way. 

To resume separate possession of the Seventh street front 
requires that the six stores should be cut in two, and a par- 
tition wall should be built for the support of the rear of 
the Seventh street buildings, and the west side of the 
F street buildings, and the abandonment of three feet by 
forty on the south end, as well as discontinuing old and 
making new entrances and other important changes. 


That such was not the intention of the parties is shown 
by the testimony given by the defendant, (see page 64 of the 
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Record,) which was evidence given by him several years 
before, in another cause and repeated in this case. 
He there says ; 


“ The premises embraced in the original lease only extend- 
ed 97 feet on Seventh street to a narrow alley leading from 
Seventh street eastwardly, something over 100 feet, to a 
broad paved alley in the rear. By obtaining control of the 
third, fourth, fifth and sixth houses on F street, it gave me 
the right of closing up that narrow alley and building upon 
it, and it also enabled me to connect the entire premises with 
the broad paved alley before referred to, and [ then contem- 
plated making such alterations, additions and enlargements 
as would connect the whole entire property with the main 
entrance on Seventh street, and with the three entrances on 
F street, and that plan was afterwards carried out.” 


This evidence, taken in connection with Forsyth’s plat 
of the first, second and third stories of the Federal Building, 
and the ninety-six rooms thereof, found between pages 30 
and 31, establishes, we think, beyond controversy, not only 
the design for a unification of all the property, but that the 
fact was physically accomplished. 

May it not be truly said that it never was in the con- 
templation of either of the parties to the lease, that the 
contingency could arise, when neither of them would desire 
to purchase the whole property, und therefore no express 
provision is found in the lease for that unlooked for con- 
tingency. , 

It was too important a matter, $35,000 and the interest 
thereon, not to have been provided for, if foreseen. 

The party of the first part leased to the party of the 
second part the Seveuth street front at $600 a month 
and taxes. (See page 3, Record.) The language is: 
* And does also hereby demise and lease * * * for the 
term often years * * * all of said parcel of land so held 
in fee-simple as aforesaid, by the party of the first part.” 
The party of the second part was to pay taxes, assessments 
and rent reserved under the four leases to Robbins, for 
the occupation of that property. (Page 3, Record.) 
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Upon what consideration can it be maintained, that he 
was to pay not only the $600 monthly rent, but also the sum 
of $35,000 for the use of the Seventh street front ? 

It cannot be maintained, we think, against the language 
of the paper, that the $600 a month, or $7,200 a year, was 
an inadequate rental, for that sum was about eight per cent. 
per annum on 93,000. Not only so, but it included also the 
payment of taxes and assessments. 

Robert Willett, who collected the rents from February 1, 
1879, to September 30, 1880, one year and nine months, 
(see Record, pages 39 and 51,) says the net rent received for 
the quarter ending March 31, 1879, was $2,424; for the 
quarter ending June 30, 1879, $2,189; for the quarter 
ending September 30, 1879, $2,142; for the quarter ending 
December 31, 1879, $2,604; for the quarter ending March 
31, 1880, $1,860; for the quarter ending June 80, 1880, 
$1,854; for the quarter ending September 30, 1880, $2,637, 
averaging about $700 a month for the whole property. 

The witness collected the rents. The amounts collected 
were the net rents, without any expenses for collection. 

By the testimony of the witness Green, found on pages 
from 108 to 111, Record, it appears that he had charge of 
the property and collected the rents on both properties from 
October 15, 1880, when the witness Willett ceased to have 
charge of it, to January 1, 1884; that the total receipts 
by him for something over three years were $30,483.92, and 
the expenses, taxes, insurance, and for janitor for the same 
time, were $31,055.08, showing a loss of $571.16, the amount 
of expenses over receipts, allowing nothing for the use or rent 
of the F street properiy for the period of three years and 
upwards. 

But, however this may be, we have in the writing the 
parties’ own statement of what should be done by the party 
of the first part in respect to the two mortgages, in case he 
took the property back. He was to “ refund to the party of 
the second part all sums of money paid by the said parties 
of the second part, or those claiming under them, with in- 
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terest at the rate of 8 per cent. per annum, in the purchase 
of the fee-simple of any portion of the said property, and 
in relieving the same from encumbrances created by the 
suid party of the first part.”” (Page 4, R.) 

That is, he was to pay the $35,000 and interest at 8 per 
cent. in relieving the Seventh street property from encum- 
brances, which is what the court below decreed, except it 
was adjudged that the interest should commence not at the 
time when the money was paid, but at the expiration of the 
term, November 1, 1883, whereby there would be added to 
the rent of the Seventh street front $2,100 a year, being the 


interest at 6 per cent. on $35,000; and from that portion of 


the decree the complainant appeals. 

The same rule was applied to the leasehold property. It 
wus required as to both properties that an unencumbered 
estate in fee-simple should be secured. 

It was deemed that the rent provided to be paid under 
this lease from Robbins, and the four leases to Robbins, was 
a fair equivalent and a just compensation for the use of the 
property. 

As to the Seventh street front, the party of the first part 
was to pay the amount which it cost, with interest, to obtain 
the clear title; and he was to pay for the F street property 
what it cost, with incerest, to obtain a clear title in fee to 
that. That is what we suppose was embraced in the option 
to buy or not to buy. It was not intended that if Rollins 
did not buy he should forfeit any part, principal or interest 
of the $35,000, paid to obtain a clear title in fee to the 
Seventh street front, which he paid to obtain a title which 
inured to the benefit of the defendant Robbins alone. 


-- 
mee 
” 


As before said, the contingency of neither party’s buying 
was not foreseen, and it is to provide for that contingency 
which did happen, that the Court is now asked to decree this 
equity between the parties by keeping alive as a security for 
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the benefit of the party of the second part the two mort- 
gages, under the equitable doctrine of subrogation, doing 
thereby for the parties what they ought-to have done and 
provided for themselves. 

In Gatewood rs. Gatewood, 75 Va., 407, the Court states 
the rule thus: 


“It (subrogation) is the act of the law, the creature of 
equity, depending not upon contract, but upon the prinei- 
ples of justice and equity. * * * A court of equity will 
keep the lien alive for the benetit of the party who made the 
payment, provided he, as security for the debt, has such an 
interest in the land as entitles him to the benefit of the se- 
curity given for its payment.” 

“At common law, payment utterly extinguished the debt. 
A surety who makes such payment becomes thereby only a 
simple contract creditor. Cvourts of equity, however, inter- 
fere to keep alive the debt for the benefit of the surely. * 
* * It is only inforced on behalf of sureties and others 
who are required to pay in order .o protect their own interests, 
and never in favor of mere volunteers.” 

Clevinger vs. Mills, 27 Gratt., 740. 


[u the contract that was made the party of the second part 
was required, in the most explicit terms, to obtain during 
its lifetime a fee simple title to both the Seventh and the 
F street property, in order that each party might purchase 
the entire property, thus making the option to purchase 
which both held, of value, and thereafter hold the same by an 
unincumbered title in fee simple. It would, therefore, be 
munifestly inequitable to allow Robbins to take that unin- 
cumbered title without first making just compensation, to 
wit: paying to the party who acquired that title, at his re- 
quest, what he paid therefor. 

It was not agreed that the two mortgages were to be kept 
alive, but a Court of Equity is asked to do so as a measure 
of equitable relief. 

Attention is called at this point to an extract from a letter 
written by the party of the first part to the party of the sec- 
ond part, dated November Ist, 1875, found at page 51 of the 
Record, as follows ; 
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‘* The lease provides that in case the lessees shall not avail 
themselves of the said privilege of purchase, the property is 
all to come back to me upon the repayment of certain large 
sums of money specified in the lease, and 8 per cent. inter- 
est thereon. . ° “ 

‘*They could pass over to me the bare lots, at the termi- 
nation of the lease, and demand therefor the whole amount 
of the several sums of money specified in the lease, together 
with accrued interest thereon.”* 

We produce these extracts not for the purpose of reform- 
ing the contract or of contradicting it, but, in a case where 
the language is manifestly indefinite and of doubtful con- 
struction we offer them as showing the practical interpreta- 
tion which the parties themselves put upon the contract, 
and especially as showing what the defendant Robbins, 
speaking against his own interest, regarded as his liability 
and as the right of Rollins to have repayment of the amount 
of these two mortgages and interest in case both parties de- 
clined to purchase and he took the property back, under a 
contingency not provided for in the contract and to show, 
as this Court said in Merriam’s case, 107 U.3S., at page 444, 
and as we say in this case: 


‘‘ The circumstances surrounding the making of the con- 
tract were such that neither party toit could have construed 
it as the appellant now claims it should have been construed. 
We must reject that construction 

* * * x * * * 

It is therefore plain that the construction which he now 
puts on his contract is an afterthought, and is not the in- 
terpretation put upon it by the parties when it was executed.” 


See Chicago vs. Selden, 9 Wall., 50, where the Court uses 
the following language : 


‘In cases where the language used by the parties to the 
contract is indefinite or ambiguous, and hence of doubtful 
construction, the practical interpretation by tbe parties them- 
selves is entitled to great if not controlling influence. The 
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interest of each generally leads him to a construction most 
favorable to himself, and when the difference has become 
serious, and beyond amicable adjustment, it can be settled 
only by the arbitrament of the law. But in an executory 
contract, where its execution necessarily involves practical 
construction, if the minds of both parties concur, there can 
be no danger in the adoption of it by the Court as the true 
one. 


In Nickerson vs. Atchinson, &c., R. R. Co., 17 Fed. Rep., 
408, the question was whether the expenses of attending a 
sale under a deed of trust are properly classed as ** expenses 
of executing a trust.” 

Judge McCrary said: 


“It is very clear, we think, that the sale of the lands was 
regarded by the parties as apart * * * of the execution 
of the trust.” 

‘If we were in doubt as to either of the questions raised 
by the demurrer, the fact that the parties themselves, who 
made the contract, at once adopted the construction sugges- 
ted above, and have for many years acquiesced in and acted 
upon it, would lead us without hesitation to resolve our 
doubts against the claim of the complainants.” 


Robbins’ tithe depended upon the payment of the mort- 
gages in question; the value of Rollins’ property, as well as 
Robbins’, depended largely upon the union of the two, 
The interests of both required the title to both, to be in fee, 
and it would be inequitable to deny to Rollins the right to 
be subrogated to t he rights of the mortgagees; for, as we have 
seen, he, as owner of a portion of the property and having a’ 
valuable interest in both, paid the mortgages in their mutual 
interest. What he did was at Robbins’ request and for 
Robbins’ advantage. 

This right of subrogation is so well recognized and abso- 
lute that it is not defeated by the fact that the person, on 
whose request the payment is made, had in fact no title. 

Sheldon on Subrogation, 38, and cases there cited. 
Vail vs. Fleming, 29 Mo., 152. 
Williams vs. Williams, 2 Dev. Eq., 69. 
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There is no significance in the fact that by the terms of 
the lease the party of the second part was to pay the two 
mortgages; for pay, release and discharge were, in the con- 
templation of the contract, equivalent words—all meant and 
required that the property, for the benefit of botb parties, 
should be converted into an unencumbered estate in fee- 
simple. 

In Richardson vs: Traver, 112 U. 8., 423, it was said: 


“If relief had been asked upon the ground of subroga- 
tion it could not have been granted on the facts as they 
appear. * * * The question is not whether if the notes 

had not been paid by Hyde, and Dickinson was now endeav- 
' oring to enforce his security, Richardson could require him 
to exhaust his lien on Block 1 before coming to Block 2. 
* * * But whether having voluntarily released bis se- 
curity on Block 2 without the consent of or notice to Henry 
Traver, to enable Hyde to raise the money to take up the 
notes, he can hold the notes with a lien on Block 1, in place 
of the security he gave up.”’ 

“The doctrine of subrogation, which is the creature of 
equity, has never been carried to that extent. If Richard- 
son had in good faith paid the notes in his own money to 
protect himself under his junior security he would have been 
put in the place of Dickinson as the owner of the notes, and 
upon a foreclosure his rights as to Block 2, us against those 
of Henry Traver in Block 1, would have been ascertained 
and protected, but such is not the cause. * * * 

“To our minds it is clear that Richardson by voluntarily 
releasing, without the consent of Heury Traver, a part of 
his junior security to Block 2 to enable Hyde to raise the 
money to discharge the debt to Dickinson, was not subro- 
gated to the rights of Dickinson under his original security 
to Block 1.” 


Payment we see, then, was not the material consideration 
in that case, but it was that the party had voluntarily re- 
leased his rights. 

This case is referred to for the further reason that it has 
been heretofore cited against us. 


ios mrt sm mans 


17 


Another subject, allied closely to the one last considered, 
is this: after the court below allowed to Rollins, under 
the doctrine of subrogation, the amount paid by him on the 
two mortgages, the decree deducted therefrom the sum of 
$4,098, on account of the amount allowed by the Board of 
Public Works towards the expense incurred in repairing 
and saving the buildings on Seventh street, as an item of 
damage and loss occasioned by the act of the Board of Pub- 
lic Works in cutting down Seventh street. 

Was that a proper deduction ? 

Rollins claims, as will be seen in the next subdivision of 
this brief, that under this lease the duty of preserving the 
Seventh street buildings was devolved upon Robbins exclu- 
sively, and to be done at his sole expense; but if the party 
of the second part to the lease made the repairs necessary 
to save the property, he was entitled to receive that amount, 
say about $18,000. 

[f he receives that sum, as he claims he should, then, of 
course, the $4,098 is to be regarded as a credit on that ac- 
count, leaving the balance of the claim, in that contingency, 
at about $13,902. 

The decree below disallowed all of that claim, holding 
that the duty of preserving the property, making such re- 
pairs as were necessary for safety, was, by the agreement, 
devolved upon Rollins and those under whom he claims. If 
that be so, those parties having made the repairs were enti- 
tled to have for their own use, without any reference to Rob- 
bins, so much of their expenses as the Board of Public 
Works was required to make payment for. 

In other words, Rollins made the entire repairs, and re- 
ceived from the Board of Public Works its share of the 
expense thereof. 

Conceding that the excavation on Seventh street, made 
by the Board of Public Works, damaged the buildings so 
as to require extensive repairs to make them safe and se- 
eure, which repairs Rollins made at his own expense, leav- 
ing the property in a better condition than it was before 
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the excavation, why should Rollins pay to Robbins that part 
of the damage or expense which the Board of Public Works 
was liable for and did pay, or any other part ? 

It is respectfully submitted, that there has been some se- 
rious misapprehension of this subject, and that it is clear 
that if Rollins is not entitled to his claim, then be should 
not be charged with this amount of $4,098. 


IV. 


The complainant claims a farther item, amounting to 
about $18,000, the actual cost of making the repairs neces- 
sary to save the Seventh street buildings. from the damages 
done to them in excavating Seventh street. 

The excavations, the direct cause of the damage, were 
made in the summer and fall of 1873, commencing about 
the middle of the summer and completed before October. 

Testimony of Parker, p. 39. 
Testimony of Newton Crawford, p. 54. 


The last witness says that they were begun about the 
first of the summer and completed in September or October. 
The excavations were of such a character, the street being 
graded to about the level of the bottom of the basement, as 
to cause the walls to crack and render the buildings liable to 
fall down, and the tenants were in fact leaving the premises 
because of that threatened danger. 
See order Board of Public W orks, pp. 8, 9, 11. 
See testimony of the Engineer of the Roard! of Publie 
Works, p. 32, as to the dangerous condition of the 
building. 


See also to the same point, testimony of— 
John C. Parker, p. 39. 
Thomas B. Entwisle, p. 43. 
Noble D. Larner, p. 49. 
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This being not only the known but the visible condition 
of the property before and at the time of the execution of 
the lease, both parties must be presumed not only to have 
known the facts, bat to have contracted with express 
reference thereto and to have intended to make provision 
therefor. | 

They knew, too, and must have contracted with reference 
to the settled liability at law which they respectively in- 
curred as to the exemption from liability on the one part 
to repair, aud the liability to pay rent under an express 
covenant therefor, notwithstanding the property might 
become totally uninhabitable. 

The party of the first part was not bound to repair, but 
the tenant under such a covenant was bound to pay rent for 
the whole term, even though he could bave no use of the 
buildings, and though he had been deprived of the enjoyment 
thereof by their total destruction, or by the act of the public 
enemy, and notwithstanding it would seem that by “the 
law of reason man ought not to pay rent when he could not 
enjoy, without any default on his part, the land demised to 
him.” 

See 3d Kent Com., star page 465, et seq. 

The author also states that the before unsettled question, 
whether a court of equity could grant relief to the tenant 
against the landlord, has been put at rest, and it is held 
that courts of equity cannot grant such relief, and that these 
rules now “ prevail equally in England and this country, in 
the case of an express covenant to pay rent.” 

The author adds further, that the rule thus settled “rests 
on solid foundations of justice and policy.” 

See pages 465 to 468. 

To meet that known condition, the party of the second 
part covenanted absolutely to pay rent, witb a provision in 
the lease, that he might, at his option, abandon the premises 
or repair and avoid that liability, and the party of the first 
part undertook to repair. 

The express provision of the lease on this subject was as 


follows: 


20 


‘Should any one of the buildings on said parcels of land 
or a material portion thereof fall, either from its present 
condition or in attempting repairs upon the same, then, at 
the option of the said parties of the second part or those 
claiming under or through them, this indenture shall be held 
null and void.” (Page 4, Record.) 


It will be observed that it was indeed an option, a choice 
left in the party of the second part, to continue the lease or 
declare it void only on condition that he desired to do so. 

Another provision in the lease referring to the same sub- 
ject was, that if the party of the second part did not desire 
to avoid the lease, but to preserve it, and for that purpose 
made repairs necessary and sufficient to make the building 
safe, then it was agreed as follows: 


“Should the said parties of the second part, or those 
claiming under or through them, be compelled to pay 
any sum or sums of money - whiel under these presents 
ought or should be paid by ‘the said party of the first part 
or “those claiming under him, then the s same, with interest 
at eight per cent. per annum from the date or dates of pay- 
ment, shall be a lien upon said property.” (See page 4, 


Record.) 


The same rule, beretofore referred to, puts the Court con- 
struing the instrument in the same position occupied by the 
parties, with a knowledge of al! the surrounding cireum- 
stances known to them. 

Under that rule it is plain that the expression used 
the lease on this subject of repairs, “Should any one of 
the buildings on said parcels of land or a material portion 
thereof fali,’’ does not mean literally fall down—descend to 
the level of the ground—become a ruin, but it signifies mani- 
festly that if, by reason of the undermining of the founda- 
tion or in repairing, the building becomes utterly untenable, 
then the contingency has arisen which the language intended 
to refer to; or, in other words, if from those causes, without 
fault on the party of the second part, he is deprived of any 
beneficial use of the demised premises, 


To prevent the possibility of such total destruction of the 
property or total deprivation of a beneficial use and with 
reference to the fact that the buildings were then liable to 
fall and were actually held in an upright position by long 
shores or timbers, and with a full knowledge of all other at- 
tending circumstances, the owner of the property, on Octo- 
ber 21, 1873, wrote to the Board of Public Works, propos- 
ing at his own expense to put the buildings in good repair 
and make the same secure. 

The letter is as follows: 


“Taking it for granted that the Honorable Board of 
Public Works in what they bave done in relation to the 
building on the corner of Seventh and F streets, have been 
actuated solely by a regard for the public safety, the owners 
of said building submit to the Board the following proposi- 
tion, to wit: They will place the buildings in the bands of 
John Fraser, architect, with instructions to remove all the 
unsafe portions thereof, and by rebuilding and renovation be 
able to deliver to its owners a building that shall be declared 
by him (Fraser) to be perfectly sound aud safe, and one that 
shall be rho or by the Honorable Board of Public Works. 
An immediate answer to the foregoing proposition is earn- 
estly solicited. 

‘* Respectfully, &c., 
“*Z. C. ROBBINS, 
“In hehaly of the Owners of the Property.” 
See pages 11 and 12, Record. 


On the following day, October 22d, that proposition was 
accepted, and the defendant, Robbins, notified thereof, with 
only one modification contained in the letter, as follows: 


“Srr: In reply to your proposition of yesterday, in be- 
half of the owners of the buildings corner of Seventh and 
F street, N. W., viz: * to place the buildings in the hands of 
John Fraser, architect, with instructions to remove the un- 
safe portions thereof, and by rebuilding and renovation, to 
be able to deliver to its owners a building that shall be de- 
clared by him (Fraser) to be perfectly secure and safe,’ I 


se) 
am directed by the Board to say, that the said proposition 
is accepted, with the condition that the building shall be 
subject to the supervision, and be accepted by, the Inspector 
of Public Buildings.” 


It is respectfully submitted, that the lease is to be deemed 
to have the same force and effect as if this correspondence 
had been inserted at a proper place and by appropriate ref- 
erence in the paper itself, and that thereby Robbins con- 
tracted to complete the repairs then being made thereunder. 

The property was immediately put in the hands of the 
architect for such repairs. The repairs were completed 
and paid for. : 

By the terms of the lease the party of the second part 
was not to enter into possession or the lease to take effect 
until November 1, 1873, when the rent was to commence, 
and Robbins’ duty to pay for those repairs was the same as 
his duty to pay the taxes, prior to November 1, 1873, as 
provided in the lease. 

H. H. Weis, 
Solicitor for Rollins’ Representatives. 
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am directed by the Board to Say, that the said proposition 
Is accepted, with the condition that the building shall be 
subject to the supervision, and be ac epted by, the [uspector 
of Publie Buildings.” 


It is respectfully submitted, that the lease 1s to be deemed 
to have the Same for C and effect as if this correspondence 
had been inserted at a proper place and by appropriate ref- 
erence in the paper itself, and that thereby Robbins con- 
tracted to complete the repairs then being made thereunder. 

The property was immediately pat in the hands of the 
architect for such repairs. The repairs were completed 
and paid for. 

By the terms of the lease the party of the second part 
was not to enter into possession or the lease to take effect 
until November 1, 1873, when the rent was to commence, 
and Robbins’ duty to pay for those repairs was the same as 
his duty to pay the taxes, prior to November 1, 1873, as 
provided in the lease. 

H. H. WELLs, 
' Solicitor for Rollins’ Representatives. 
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JOHN CALHOUN, RECEIVER, ET AL. VS. GEO. ALFRED LANAUX. 1 


a No. 9164. 


Supreme Court of Louisiana. 


Filed February 18th, 1854. 
GEORGE W. DUPREE, Clerk. 


STATE OF LOUISIANA: 
Civil District Court for the Parish of Orleans. 


G. A. LANAuUX, Appellant, 
vs. -No. 10449. 
RecoRDER OF MortGaGes, Appellee. ) 


Charles F. Claiborne, ’sq., attorney for plaintiff WX appellant; John 
McEnery & W. b. Sommerville, Esq., attorneys for defendant & ap- 
pellee ; J.C. Egan, Esq., attorney general for the State of La.; Henry 
Denis, lisq., ait'y for respondents. 


Transcript of appeal returnable to the honorable the supreme court 
of the State of Louisiana on the 5d Monday of February, 1884. 


] STATE OF LOUISIANA: 
Civil District Court for the Parish of Orleans. 
Petition. kiled January 23rd, LSS4. 


G. A. LANAUX 
vs. > No. 10449. 
RECORDER OF MORTGAGES. j 


Division “ B.” 
To the honorable the civil district court for Orleans parish : 


The petition of George Alfred Lanaux, a resident of Orleans par- 
ish, respectfully represents: 

That by act of Chas. T. Soniat, notary, dated January 50th, 1879, 
he pure hased of the suecession of widow G. M. P licque three lots i in 
this city, in the square bounded by Elysian Fields, Frenchman, 
Royal, and Chartres —, designated by the Nos. 1, 4, & 5, on a plan 
of A. D’Hémécourt, dated July 2 22d, 1840. Lot one forms the corner 
of Elysian Fiel lsand Royal streets, and measures 30’ front on Elys- 
lan I ields street by 95’ 10” 5!” deep and front on Royal street; lot 

No. 4 measures 50’ front on Elysian Fields street by 127’ 
2 Orr Bree deep ; lot No. 5 measures 32’ front on Roy al street by 

a depth of 97! 10" 5”: together with fifteen shares of stock, 
of $500 each, of the Consolidated Association of the Planters of 
Louisiana, as appears by said act, annexed as part hereof. 

That said shares had originally been subscribed for and said prop- 
erty mortgaged in favor of the Consolidated Association by F. 
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Leban, by act of A. Ducatel, notary, dated June 6th, 1843; the re- 
version thereof assumed by said widow Plicque, by act of A. Duca- 
tel, dated May, 1849, and lastly assumed by petitioner, in his act of 
purchase first above mentioned. 

That by act No. 100 of 1547, page 76, and a resolution of the 
liquidators of said association, a contribution of $102 per share had 
been levied upon the stockholders isa “fund sufficient to meet faith- 
fully and regularly the obligations of the State” issued for account 
of said bank; that said contribution has been paid by petitioner’s 
authors; that said payment has discharged the obligations of the 
stockholders for their subscription and mortgage, and that the su- 
preme court of this State, in the case of said Association vs. Lord, 

No. 8589 of its docket and No. 2662 of the docket of the civil 
3 district court for this parish, reported in 35 A, 425, has finally 
decided that it does so discharge them. 

That petitioner, in common with all the other stockholders, is 
obstructed and impeded in the rights of ownership of his said prop- 
erty, and is prevented from selling or mortgaging the same, which 
is practically taken out of commerce by reason of the inscription 
standing against the same of the mortgage in favor of said associa- 
tion fora sum exceeding its value; that by reason of the law and 
of the judgment of the supreme court aforementioned said inscrip- 
tions of mortgage have no right to remain any longer an incum- 
brancé upon his property, and that petitioner is entitled and desires 
to have the same cancelled and erased, which the recorder of mort- 
gages refuses to do, notwithstanding amicable demand; that the 
slowness of ordinary judicial proceedings affords no adequate relief 
and would be tantamount to a denial of justice to petitioners, by 
reason whereof he is entitled to a mandamus in the premises. 

That petitioner’s property freed from the stock mortgage is worth 

more than a thousand dollars. 
4 That Henry Denis, Leon Godschaux, E. J. Forstall’s Sons, 

residents of Orleans parish, are the holders of the bonds 
issued by the State in aid of said association, to the best of peti- 
tioner’s knowledge. Wherefore petitioner prays that a mandamus 
issue herein commanding Eugene May, recorder of mortgages, to 
cancel and erase from the books of his office any and all inscrip- 
tions against his property herein above described in favor of the 
Consolidated Association of the Planters of Louisiana, and more 
especially those in books 59,258, 46,469, and 171.596, and that he be 
ordered to deliver to petitioner a certificate of mortgages free and 
clear of said inscriptions, or that he show cause to the contrary on 
such day as this honorable court may fix, and that the State of 
Louisiana, through J. C. Egan, Esq., attorney general, the Consoli- 
dated Association of the Planters of Louisiana, through its liquida- 
tors, and Henry Denis, Esq., Leon Godschaux, and E. J. Forstall’s 
Sons be notified of these proceedings by service of a copy of this 
petition; and petitioner prays for general relief, &c. 

(Signed) CHAS. F. CLAIBORNE, Att'y. 


- 
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5 STATE OF LOUISIANA: 
Civil District Court for the Parish of Orleans. 


The State of Louisiana to Eugene May, recorder of mortgages for 
the parish of Orleans, Greeting : 


No. 10449. ° Filed January 23d, ’84. 


Geo. A. LANAUX 
vs. > No. 10449. 
RECORDER OF MortGAGEs. } 


You are hereby commanded, in the name of the State of Louisi- 
ana and of the eivil district court of the parish of Orleans, to com- 
ply with the demand of the plaintiff herein as contained in the 
petition, a copy of which accompanies this writ and is made a part 
hereof, or show cause to the contrary, on Monday, the fourth day of 
lebruary, 1844, at 11 o’clock a. m. 

Witness the Honorables A. L. Tissot, W. 'T. Houston, F. A. Mon- 
roe, N. H. Rightor, and Henry L. Lazarus, judges to our said court, 
this 26th day of January, in the year of our Lord one thousand 
eight hundred and eighty-four, and in the one hundred and eighth 
year of the Independence of the United States. 

(“Signed”) JAMES D. RANKIN, 
Dy Clerk. 


(5 7 Sheriff's Return. 


Received Jan’y 26th, 1884, and on the 29th day of January, 1884, 
[ served a copy of the within writ of mandamus & accompanying 
petition personally on Eugene May, recorder of mortgages, defend- 
ant herein. 
(“ Signed ”) I. k. SIRKFORT, 
Dy Sh'ff. 


Return same day. 


And on the 29th day of January, 1854, I served a copy of the 
within petition on the State of Louisiana, defendant herein, through 
I. C. Egan, its attorney general, by leaving the same at his office, 
No. 19 Commercial alley, in the hands of W. B. Sommerville, his 
chief clerk, a person apparently over the age of-14 years, said IL. E. 
{gan, attorney general, being absent from his office at time of said 


service. 
Return same day. 
(“Signed ”) i. KE. SLERKFORT, 


Dy Sheriff. 


And on the 29th day of January, 1884, I served a copy of the 
within petition on E. L. Forstalls & Sons, defendants herein, through 
Ernest L. Forstall, a member of said firm, in person. 

Return same day. 

(“ Signed ”) I. KE. SIRKFORT, 
Dy Sh’ ff. 
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January 26th, 1884, I served a copy of the within petition 


7 personally on Leon Godchaux, herein named. 
Ret. same day. 
(“ Signed ”’) P. A. McINTYRE, 


Dep 'y Sheriff. 
JANUARY 3lst, IS8SS84. 


I served a copy of the within petition on the Consolidated Associ- 
ation of the planters of Louisiana unto Thomas I. Burke, receiver, 
in person. 

Ret. same day. MNS A 

& Signed ’’) A. Mot ONNELL, 
> “_ene 
Dep y Sh riff. 


A true copy from the original on file in this office. 
Clerk’s office, New Orleans, March 5th, 1554. 
[SEAL. | Kk. A. LUMINAITS, 
| Dy Clerk. 


y i fjida vit. 


George Alfred Lanaux, being sworn, says that all the facts and 
allegations contained in the foregoing petition are true and correct. 


(Signed) G. A. LANAUX 


Sworn to and subscribed this 23rd day of January, 1884, before 
me— Lae 
(Signed) CHAS. T. SONIAT, 
Not. Pub. 


8 Order. 


Let an alternative writ of mandamus issue, as herein prayed for 
and according to law, returnable on Monday, the 4th day of Febru- 
ary, 1884, at 11 o’clock a. m. 

New Orleans, January 25rd, 1884. 

(Signed) W. T. HOUSTON, Judge. 


Act of Sale of Property by Succession of Henrietta Louise Lanoix, ¥° ’w 
Girard Marin Plicque, lo George Alfred Lanaux Annexed to Petwion. 
Filed Jan’y 23rd, 1884. 


Unirep States or AMERICA, 
State of Louisiana, City of New Orleans : 


Be it known that on this thirtieth day of the month of January, 
in the year of our Lord one thousand eight hundred and seventy- 
nine, 1879, and of the Independence of the United States of America 
the one hundred and third, before me, Charles Theodore Soniat, a 
notary public, duly commissioned and qualified for the parish of 
Orleans, State of Louisiana, and in the presence of the witnesses 

hereinafter named and undersigned, personally came and ap- 
9 peared Francis Edgar Le Beau, a resident of this city herein 
acting as the duly qualified testamentary executor of the last 
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will and testament of Henrietta Louise Lanoix, widow Giraud 
Marin Plicque, who declared that by virtue of and in obedience to 
an order rendered on the twenty-ninth day of December, 1879, by 
the Honorable A. L. Tissot, judge of the second district court in and 
for the parish of Orleans, in the matter of the succession of Henriette 
Louise Lanoix, widow G. M. Plicque, No. 40513 of the docket of 
syid court, ordering the sale of the hereafter described real estate. 

And that after due and legal advertisements published in the New 
Orleans Picayune, a journal for the parish of Orleans, on the 11th, 
L9th, and 26th December, 1878, and on the 3rd and 11th January, 
1879, the hereafter described property was offered for sale at public 
auction on the eleventh day of the month of January, 1879, at the 
hour of 120’clock m., at the Merchants’ and Auctioneers’ Exchange, 
on Royal street, by 8. Guinault, a duly licensed and commissioned 
auc tioniee r in and for the parish of Orleans, and was adjudicated to 

. A. Lanaux, a resident of this city, he being the highest 

10 ad last bidder thereon, for the price and sum of one hun- 

dred dollars ($100.00) cash, as the whole will more. fully ap- 

pear by reference to the -procés-verbal of adjudication of said auc- 

tioneer, annexed to an act of sale to H. W. Koch, passed before me, 
notary, on the 25rd January, 1879: 

Now, therefore, in furtherance and execution of said adjudication, 
the said Francois Edgar Le Beau, testamentary executor as afore- 
said, does by these presents grant, bargain, sell, transfer, assign, con- 
vey, and set over, with all legal warranties and with substitution 
and subrogation to all rights and actions in warranty against all 
preceding vendors, owners, or possessors, unto George Alfred La- 
naux, a resident of this city, here present, acknowledging possession 
and accepting for himself, heirs, and assigns forever the following- 
described property, to wit : 

Three certain lots of ground situated in the third district of this 
city, in the square bounded by Elysian Fields, Royal (late Casacalvo), 
Frenchman, [and] Chartres (late Moreau) streets, designated by the 
Nos. 1, 4, & 5, as per plan of A. D’Hémeécourt, dated 22 July, 1840; 

lot No. “ one” forms the corner of Elysian Fields and Roval 
1] street, and measures thirty feet (30 ft.) front on Elysian 
Fields by ninety-five feet ten inches and five lines (96/ 10” 
yin depth, and front on Royal street, together with the buildings 
and improvements thereon ; lot No. “four” measures thirty feet front 
on Elysian Fields by one hundred and twenty-seven feet two inches 
and five lines (127’ 2" 5’) in depth; lot No. 5 measures thirty-two 
feet front (32) on Royal street by a depth of ninety-seven feet ten 
inches and five lines (97’ 10’ 5’”’), together with fifteen (15) shares 
of stock of five hundred dollars each ($7,500.00). Being the same 
property which was acquired by Widow Plicque from F. B. Le Beau 
by act executed before A. Dueatel, notary, dated July 20th, 1849. 
To have and to hold the said real estate unto the said purchaser, 
his heirs and assigns, to their only proper use and behoof forever. 

This sale made and accepted for and in consideration of the price 
and sum of one hundred dollars ($100.00), which sum the said 
George Alfred Lanaux has paid unto the said Francois Edgar Le 
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Beau, executor, in the manner following, to wit: According to the 
terms of adjudication, cash in United States currency, for which the 
vendor grants acquittance and discharge. 
12 By reference to the certificate of non-alienation from the 
register of conveyances for the parish of Orleans, dated the 
23rd day of the month of January, 1879, annexed for reference to 
an act of sale to H. W. Koch, executed before the undersigned notary 
on the 23d January, 1879, it does not appear that the real estate here- 
inabove deseribed and sold has been alienated by Henriette Louise 
Lanoix, Widow Giraud Marie Plicque. 

According to the certificate of mortgage from the recorder of 
mortgages for the parish of Orleans, dated the 29th day of the 
month of January, 1879, annexed for reference to an act of sale to 
H. W. Koch, executed before the undersigned notary on the 235d 
January, 1879, it appears that there are no other mortgages recorded 
against the above-described real estate and standing in the names of 
Henriette Louise Lanoix, widow Giraud Marie Plicque, George 
Plicque, Leon William Plicque, and Pierre Lanoix Plicque than the 
following, to wit: 

Ist. The reversion she took per act passed before Amedée Ducatel, 
notary, up to the amount of $7,500.00, interest and costs, amount of 
15 shares of the Planters’ Consolidated Association of Louisiana 

(B 55, fo. 258), recorded May 21st, 1849, of the mortgage 
13 granted by Francois Barthelemy Le Bean and his wife in 

favor of the Planters’ Consolidated Association of Louisiana, 
per act before Amedée Ducatel, notary, dated June 6th, 1843, to 
secure the sum of $7,500.00, interest and costs, the amout of 15 
shares of the capital stock of said association. B’k 46, p. 469, ree’d 
June 10, °43. 

The said George Alfred Lanaux, purchaser, does hereby assume 
the liabilities of the deceased as a stockholder of the Planters’ Con- 
solidated Association of Louisiana. The parties hereto have ex- 
hibited to me, notary, the city tax receipts of 1871, payable in 1872, 
of 1873, 1874, 1875, 1876, 1877, and 1878, and the State tax receipts 
for 1871, 1872, 1873, 1874, 1875, 1876, and 1877. 

The purchaser assumes payment of the city taxes of 1879 and of 
the taxes for 1878, both due and exigible in 1879, over and above 
the price of adjudication. 

And to these presents have intervened : 

Ist. Pierre Crabités of the firm of A. Rochereau & Co., agent and 
attorney-in-fact of George Plicque, residing at Paris, France, heir 
and legatee of his father, Pierre L. Plicque, who himself was the 

heir and legatee of the late widow G. M. Plicque for }ths of 
14 her estate, the power of attorney under which the said P. 

Crabites acts was executed before Mr. Bourin, notary, and 
his colleague at Paris, France, on the 20th September, 1878, duly 
legalized, and being annexed to an act of sale to H. W. Koch, exe- 
cuted before the undersigned notary on the 23d January, 1879. 

2d. Mr. Alexis Robert, agent and attorney-in-fact of Leon William 
Plicque, residing at Bordeaux, France, heir by representation of his 
father, the late Charles Ursin Plicque,of the said widow, G. M. 
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Plicque, for one fourth (}) of her estate the power of attorney of 
said A. Robert, executor, before A. Briol and his colleague, notaries, 
at Bordeaux, and legalized by the United States consul, being an- 
nexed to an act of the 23rd Jan’y, 1879, before me, notary ; and the 
said P. Crabites and A. Robert declare that they fully ratify and 
approve the sale herein made to the said George Alfred Lanaux. 

Thus done and passed, at my office in this city, the day, month, 
and year first above written, in the presence of Messieurs Gabriel 
Fernandez and George L. de Armas, competent witnesses, residing 
in this city, who have hereunto signed their names with appearers, 
and me, notary, after reading the whole. 

(Original. signed) FF. EDGAR LeBEAU, 
Testamentary Ex. 

15 A. re 


G. A. LANAUX. 
GABRIEL FERNANDEZ. 
GEO. L. DE ARMAS 
CHARLES T. SON] AT. 

Not Pub. 


[, the undersigned notary, do hereby certify that the foregoing 
a true copy of the original act of record in my office. 
In faith whereof | have hereunto signed my nan:e and affixed my 
official seal this 4th day of the month of February, 1879. 
[SEAL. | CHAS. T. SONIAT, 
Not. Pub. 


a 


S 


Recorded in mortgage office in B. 171, fo. 596, on.30th Jan’y, 1879. 

Registered in conveyance office in B. 109, fo. 176, on 30th Jan’y 

 ) @ «? 
1879. 


Exception of State of Louisiana. Filed Feb’y Ath, 1884. 
Civil Dist. Court, Division “ B.” 
THe State OF La., on rel. Geo. A. Lanaux, 
vs. 
THe CoNSOLIDATED ASSOCIATION OF THE PLANTERS OF 
La. et als. 


No. 10449. 


Now into court comes J. C. Egan, attorney general of the State 
of Louisiana, on whom a notice of this proceeding has been 
served, as prayed for by the relator, and who now appears 
16 solely for the purpose of this exception, and on behalf of the 
State of Louisiana excepts pe remptorily to this proceeding, 

and for grounds of exception show- 

That by the statutes of the State of Louisiana, under which the 
acts of mortgage described in relator’s petition were executed, and 
which are therein mentioned, and other siatutes, the said mortgages 
were intended to be and are operative in favor of the said Consolidated 
Association of the Planters of Louisiana, of the State of Louisiana, 
and of all holders of the bonds and obligations of said State and said 


| 
| 
| 
| 
| 
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Beau, executor, in the manner following, to wit: According to the 
terms of adjudication, cash in United States currency, for which the 
vendor grants acquittance and discharge. 
12 By reference to the certificate of non-alienation from the 
register of conveyances for the parish of Orleans, dated the 
23rd day of the month of January, 1879, annexed for reference to 
an act of sale to H. W. Koch, executed before the undersigned notary 
on the 23d January, 1879, it does not appear that the real estate here- 
inabove described and sold has been alienated by Henriette Louise 
Lanoix, Widow Giraud Marie Plicque. 

According to the certificate of mortgage from the recorder of 
mortgages for the parish of Orleans, dated the 29th day of the 
month of January, 1879, annexed for reference to an act of sale to 
H. W. Koch, executed before the undersigned notary on the 23d 
January, 1879, it appears that there are no other mortgages recorded 
against the above-described real estate and standing in the names of 
Henriette Louise Lanoix, widow Giraud Marie Plicque, George 
Plicque, Leon William Plicque, and Pierre Lanoix Plicque than the 
following, to wit: 

Ist. The reversion she took per act passed before Amedée Ducatel, 
notary, up to the amount of $7,500.00, interest and costs, amount of 
15 shares of the Planters’ Consolidated Association of Louisiana 

(B 55, fo. 258), recorded May 21st, 1849, of the mortgage 
15 granted by Francois Barthelemy Le Bean and his wife in 

favor of the Planters’ Consolidated Association of Louisiana, 
per act before Amedée Ducatel, notary, dated June 6th, 1845, to 
secure the sum of $7,500.00, interest and costs, the amout of 15 
shares of the capital stock of said association. B’k 46, p. 469, ree’d 
June 10, 43. 

The said George Alfred Lanaux, purchaser, does hereby assume 
the liabilities of the deceased as a stockholder of the Planters’ Con- 
solidated Association of Louisiana. The parties hereto have ex- 
hibited to me, notary, the city tax receipts of 1871, payable in 1872, 
of 1875, 1874, 1875, 1876, 1877, and 1878, and the State tax receipts 
for 1871, 1872, 1873, 1874, 1875, 1876, and 1877. 

The purchaser assumes payment of the city taxes of 1879 and of 
the taxes for 1878, both due and exigible in 1879, over and above 
the price of adjudication. 

And to these presents have intervened : 

Ist. Pierre Crabités of the firm of A. Rochereau & Co., agent and 
attorney-in-fact of George Plicque, residing at Paris, France, heir 
and legatee of his father, Pierre L. Plicque, who himself was the 

heir and legatee of the late widow G. M. Plicque for ?ths of 
14 her estate, the power of attorney under which the said P. 

Crabites acts was executed before Mr. Bourin, notary, and 
his colleague at Paris, France, on the 20th September, 1878, duly 
legalized, and being annexed to an act of sale to H. W. Koch, exe- 
cuted before the undersigned notary on the 23d January, 1879. 

2d. Mr. Alexis Robert, agent and attorney-in-fact of Leon William 
Plicque, residing at Bordeaux, France, heir by representation of his 
father, the late Charles Ursin Plicque, of the said widow, G. M. 
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Plicque, for one fourth (}) of her estate the power of attorney of 
said A. Robert, executor, before A. Briol and his colleague, notaries, 
at Bordeaux, and legalized by the United States consul, being an- 
nexed to an act of the 23rd Jan’ y, 1879, before me, notary ; and the 
said P. Crabites and A. Robert declare that they fully ratify and 
approve the sale herein made to the said George Alfred Lanaux. 
Thus done and _ passed, at my office in this city, the day, month, 
and year first above written, in the presence of Messieurs Gabriel 
Fernandez and George L. de Armas, competent witnesses, residing 
in this city, who have hereunto signed their names with appearers, 
and me, notary, after reading the ‘whole. 
(Original signed) k. EDGAR LEBEAU, 
Testamentary Ex. 
15 A. ROBERT. 
P. CRABITES. 
G. A. LANAUX. 
GABRIEL FERNANDEZ. 
GEO. L. pe ARMAS 
CHARLES T. SONIAT, 
Not Pub. 


|, the undersigned notary, do hereby certify that the foregoing is 
a true copy of the original act of record in my office. 
In faith whereof | have hereunto signed my name and affixed my 
official seal this 4th day of the month of February, i879. 
[SEAL. | CHAS. T. SONIAT, 
Not. Pub. 


Recorded in mortgage office in B. 171, fo. 596, on 30th Jan’y, 1879. 
Registered in conveyance office in B. 109, fo. 176, on 30th Jan’y, 
1879. 


Exception of State of Louisiana. Filed Feb’y Ath, 1884. 
Civil Dist. Court,. Division “ B.” 

THe Strate or La., on rel. Geo. A. Lanaux, 

ee » No. 10449. 


THE CONSOLIDATED ASSOCIATION OF THE PLANTERS OF 
La. et als. 


Now into court comes J. C. Egan, attorney general of the State 
of Louisiana, on whom a notice of this proceeding has been 
served, as prayed for by the relator, and who now appears 
16 solely for the purpose of this exception, and on behalf of the 
State of Louisiana excepts peremptorily to this proceeding, 

and for grounds of exception show-: 

That by the statutes of the State of Louisiana, under which the 
acts of mortgage described in relator’s petition were executed, and 
which are therein mentioned, and other statutes, the said mortgages 
were intended to be and are operative in favor of the said Consolidated 
Association of the Planters of Louisiana, of the State of Louisiana, 
and of all holders of the bonds and obligations of said State and said 
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association, issued with the terms of said statutes or of any of them, 
and that the question whether the said mortgages are valid and sub- 
sisting mortgages in favor of said association of the State and of the 
bondholders, as they are claimed by them to be, or are not, as is 
alleged by the relator herein, is a question which cannot be tried 
and determined in this form of proceeding in a suit by way of man- 
damus by the relator against the recorder of morigages, who is with- 
out interest or capacity to stand in judgment as to said question, 

which can only be tried and determined in a plenary suit 
17 via ordinaria, to which all the beneficiaries of said mortgages 

shall be made parties by service upon them of citation in due 
form of law. 

And this exceptor says that to any proceeding for the cancellation 
and erasure of said mortgages the State of Louisiana, by reason of 
its direct interest therein as aforesaid, is a necessary and indispens- 
able party, and that it cannot, without its consent, be made a party 
to any suit in any court, and that it declines to be made or to be- 
come a party to this proceeding for any purpose other than the pur- 
pose of this exception. 

Wherefore the State of Louisiana prays that this its exception be 
maintained and that this proceeding be dismissed at relator’s cost. 

New Orleans, Feb’y 4th, 84. 

(Signed) 3 J.C. EGAN, Atty Gen’l. 
. W. B. SOMMERVILLE. 


Return of Recorder of Mortgages to Alternative Writ of Mandamus. 
Filed February 4th, 1884. 
Civil Dist. Court, Div. “ B.” 
THE STATE OF LouIsIANA, ex rel. Geo. A. LANAUX, 
me No. 10449. 


THE CONSOLIDATED ASSOCIATION OF THE PLANTERS OF 
La., et als. 


18 Now comes Eugene R. May, recorder of mortgages for the 

parish of Orleans, and for return to the alternative writ of 
mandamus herein addressed to him says that he cannot be required 
to cancel the mortgages described in relator’s petition and standing 
upon the books of his office in favor of the Consolidated Association 
of Planters of Louisiana, and which are claimed, as respondent is 
informed, to be valid and existing mortgages in favor of the said 
Consolidated Association and for the State of Louisiana, and of the 
holders of a large number of bonds issued by said State and by said 
corporation upon the faith of the said mortgages as security in this 
form of proceeding by way of mandamus against him in his official 
capacity, nor in any other form of proceeding, except after it shall 
have been judicially determined that said mortgages are not valid 
and existing securities, and thus relator is entitled to have the same 
erased in proceedings via ordinaria by way of citation contradictorily 
had with the parties aforesaid claiming the benefit of said mortgages ; 
that as to the question whether or not said mortgages are valid and 
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existing securities in favor of said parties, and whether or not the re- 
lator is entitled to have them cancelled and erased from the 
19 books of respondent’s office, respondent is without interest and 
without capacity to stand in judgment in this proceeding by 
way of mandamus or in any other preceeding. 

Wherefore he prays that the prayer of relator’s petition be refused, 
said alternative writ of mandamus be discharged, and that he be 
hence dismissed with costs, ete. 

New Orleans, Feb’y 4th, ’84. 

(Signed) JOHN McENERY, 
Ait’'y for Recorder of Mort. 
W. Bb. SOMMERVILLE. 


Answer of E. J. Forstall’s Sons and Henry Denis. Filed February Ath, 


1884. 
Div. “ B.” 
G. A. LANAUX ] 
vs. > No. 10449. 


RecorRDER OF MORTGAGES. 


Ek. J. Forstall’s Sons and Henry Denis, respondents to the petition 
of George A. Lanaux praying for a mandamus, respectfully repre- 
sents: 

That respondents deny all and singular the allegations of said 
petition; that the relator is not entitled to the writ of mandamus in 
the premises, and has a full and adequate remedy in the ordinary 
proceedings of the law. 

That this honorable court has no jurisdiction of the demand 

20 of the relator, because receivers have been appointed to the 

Consolidated Association of Planters of Louisiana by the cir- 

cuit court of the United States for the fifth circuit and eastern dis- 

trict of Louisiana, and that court only can entertain jurisdiction of 
the matter set up by the relator. 

Wherefore respondents pray that the petition of the relator be 
rejected and dismissed with costs. 

(Signed) HENRY DENIS, 
Att'y for Rep'ts. 
Testimony. Filed Feb’y 4th, 1884. 
Div. * B.” 
G. A. LANAUX 
vs. No. 10449. 
RECORDER OF MORTGAGES. 
Testimony for plaintiff taken February 4th, 1884. 
Appearances. 


"= 


For plaintiff: Chas. Claiborne, Esq. 
For defendants: H. B. Kelly, Esq., Henry Denis, Esq., and W. B. 
Sommerville, Esq. 
2—5S70 
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Counsel for plaintiff offers and introduces in evidence the act of 
sale from the succession of Widow Plicque to George Alfred Lanaux. 


Joun Catnoun, No. 766, St. Charles street, witness for plaintiff, 
being duly sworn, testified as follows: 
Direct examination by Mr. CLAIBORNE: 
Q. What is your position in Consolidated Association of 
Planters ? 
21 A. Receiver. 
Q. Under what appointment? 
A. Under appointment of the United States circuit court. 
(. How long since have you acted as such ? 
A. Since the 29th of December, 1855. 
(). Before that, what was your position? 
A. Cashier. 
By the Court: 
Q. Cashier of the Planters’ Association ? 
A. Yes, sir. 
By Mr. CLAIBORNE: 
Q. Do you know, Mr. Calhoun, whether on this property men- 
tioned in this petition there is anything due to the bank’ 
A. There is one installment due. 
®. One installment due under what act? 
A. Under act 100, of 1847. 
Q. All the others have been paid? 
A. Yes, sir; according to the book one installment of ninety 
($90.00) dollars has never been paid that was due in 1862. 
Q. It was due in 1862? 
A. Yes, sir. 
By the Court: 
[Q.] Ninety ($90.00) dollars on each one of those shares ? 
A. No, sir; six ($6.00) dollars on each one of the fifteen shares. 
(. Six ($6.00) dollars on each one of the fifteen shares and in- 
terest for seventeen Years ? 
A. Yes, sir. 
By Mr. Dents: 


22 Q. What installment has not been paid, Mr. Calhoun ? 
A. ‘That of 1862 was not paid; six ($6.00) dollars a share 
on fifteen shares. 
Cross-examination by Mr. Kretiy: 

Q. Mr. Calhoun, can you procure a copy of the act, the notarial 
act, under which notes for those various installments were given 
upon this property ? 

A. There was no notarial act, sir. 

Q. Didn’t every party accepting the benefit of the act of 1847— 
was not every party required to execute a notarial act? 
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A. No, sir. 
(. Didn’t the board of directors pass a resolution to that effect ? 
A. A resolution was passed to levy this amount of one hundred 
and two ($102.00) dollars. 

Q. Didn't the board of directors pass a resolution requiring every 
party wishing to avail themselves of the extention in act of 1847 to ae- 
cept by notarial act and execute certain notes for the installments? 

A. No, sir; they executed no notes for the installments. 

(). You showed me a copy of the notarial act the other day ? 

A. There never was any obligation entered into by the stock- 
holders, and no notes whatever issued for these installments. There 

was simply a levy made by the board of directors under this 
23 act of 1847; the board of directors made this levy in the 
vear 1547. : 

Q. What I was enquiring about, Mr. Calhoun, was this levy 
of six ($6.00) dollars per share, payable in a term of eighteen years, 
at different intervals, whether for those installments there was not 
required, by a resolution of the board of directors, to be a notarial 
act executed and obligations for those installments given ? 

A. No, sir; not that | am aware of. A resolution was passed sim- 
ply to levy this amount; the first levy was in 1549 and the last one 
in 1865, and they went on to collect them annually in June of each 
vear, and to collect from all who were willing to pay. 

It is admitted that the value of the bonds of the State transferred 
to and endorsed by the Consolidated Association of Planters of 
Louisiana, held by A. J. Forstall & Sons, are worth more than one 
thousand ($1,000.00) dollars, and the same admission is made as to 
Henry Denis. 


Judgment 


G. A. LANAUX ) 
vs. >No. 10449. Div. “B.” 
ReEcORDER OF MORTGAGES. 


The exceptions of the State of Louisiana ef a/., filed herein this 
day, were taken up for trial. 
. Present: Counsel for all parties in interest. 
24 When after hearin- pleadings, evidence, and counsel, for 
the reason orally assigned by the court, it is ordered, ad- 
judged, and decreed that said exceptions be maintained, and ac- 
cordingly that the mandamus prayed for herein be denied and re- 
fused, and that this proceeding be dismissed at relator’s cost. 
Judgment rendered Feb’y 4th, 1884. 
Judgment signed Feb’y 8th, 1884. 
(Signed) W. T. HOUSTON, Judge. 
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Motion of Appeal. Extract from the Minutes of Febr’y 11th, 1884. 
Civil District Court. Div. “B.” 
Present: Hon. W. T. Houston, judge. 


G. A. LANAUX. } 
vs. ~No. 10449. 
RECORDER OF MORTGAGES. 


On motion of Chas. F. Claiborne, of counsel for G. A. Lanaux, 
and on suggesting to the court that he is informed and believes that 
there is error to his prejudice in the judgment rendered herein on 
February 4th, 1884, and signed February Sth, 1884, and that he de- 

sires to appeal therefrom— 
25 It is ordered that an appeal be granted the said G. A. La- 
naux from said judgment, returnable to the supreme court of 
this State on the third Monday of February, 1884, on his giving 
surety in the sum of one hundred &« fifty dollars conditioned as the 
law requires. 


Bond of Appeal. Filed Fe bruary 12th, L554. , 


Know all men by these presents that we, George Alfred Lanaux, 
as principal, and Frank E. Bernard, of the city of New Orleans, as 
surety, are held and firmly bound unto James T. Clark, clerk of the 
civil district court for the parish of Orleans, his successors, execu- 
tors, administrators, and assigns, in the sum of one hundred and 
fifty dollars, for the payment whereof we bind ourselves, our heirs, 
executors, and administrators, firmly by these presents. 

Sealed with our seals and dated in the city of New Orleans on 
this twelfth day of February, in the year of our Lord one thousand 

eight hundred and eighty-four. 
26 Whereas the above-bounden George Alfred Lanaux this 
day filed a motion & order of appeal from a final judgment 
rendered against him in the suit of G. A. Lanaux vs. Recorder of 
Mortgages, No. 10449 of the civil district court for the parish of Or- 
leans, on the fourth day of February, 1884, and signed on the eight- 
day of February, 1884: 

Now, the condition of the above obligation is such that the 
above-bound George Alfred Lanaux shall prosecute his appeal and 
shall satisfy whatever judgment may be rendered against him, or 
that the same shall be satisfied by the proceeds of the sale of his 
estate, real or personal, if he be cast in the appeal; otherwise, that 
the said surety, Frank E. Bernard, shall be liable in his place. 


(Signed) G. A. LANAUX. [ SEAL. ] 
“4 Ir. E. BERNARD. — [seat] 
27 Certificate. 


STATE OF LOUISIANA: 
Civil District Court for the Parish of Orleans. 


I, James T. Clark, clerk of the civil district court for the parish of 
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Orleans, do hereby certify that the foregoing twenty-two pages do 
contain a true, correct, and complete transcript of all the proceedings 
had, documents filed, testimony and evidence adduced upon the 
trial of the cause wherein G. A. Lanaux is plaintiffand the Re- 
corder of Mortgages is defendant, instituted in this court and now 
in the records thereof under the No. 10449. 

In testimony whereof I have hereunto set my hand and affixed 
the impress of the seal of said court, at the city of New Orleans, on 
this fifteenth day of February, in the year of our Lord one thousand 
eight hundred and eighty-four and in the one hundred and eighth 
year of the Independence of the United States of America. 


[SEAL. | JAMES T. CLARK, Clerk. 
28 Order. Summary Docket. Filed February 18th, 1884. 
) Supreme Court of Louisiana. 
Gy. A. sete ) No. 104 19. Cc D. Cc. 


“No. 9164. 
RecorDER oF MortGaces. } 


CLERK'S OFFICE. 

The clerk will please place this case upon the summary docket as 
a mandamus proceeding. 

Feb. 18, ’S4. 

CHAS. F. CLAIBORNE, 
Att'y for PU Ff. 
Supreme Court of Louisiana. 

Order to Submit. Filed Mar. 25th, 1884. George W. Dupre, Clerk. 


G. A. LANAUX ) 
Us. “ No. 9164. 
RECORDER OF MortGaGes et al. } 


The clerk of the. supreme court will please submit the above- 
numbered case on behalf of the State of La. & Recorder of Mortgages 
on briefs. 
Very respectfully, 
J. C. EGAN, 
Attu General, 
Per W. B. SOMMERVILLE. 
JOHN McENAN, 
Att'y for Recorder of Mortgages. | 
New Orleans, March 25, 1884. 


29 Order to Submit. Filed March 25, 1885. 
G. A. LANAUX ) 
vs » No. 9164. 


RECORDER OF MORTGAGES. 


The clerk will please submit in case of my absence. 
C. F. CLAIBORNE, 
Alt’'y for Lanauz. 
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Called & Appearance. 
, Extract from the Minutes. 
Turspay. March 25th, 1884. 
The court was dulv opened. Present: Their honors, Edward Ber- 
mudez, chief justice, and Felix P. Poche, Robert b. ‘Todd, Charles 
EF. Fenner, Thomas C. Manning, associate Justices. 


G. A. LANAUX ) 
vs. . No. 9164. 
i 
RECORDER OF MORTGAGES. ) 


This case was called for trial, and, having heard argument from 
Charles F. Claiborne, Esq., of counsel for plaintiffs and appellant, 
the court took said case under advisement upon the briefs now on 
file for parties in interest. 


oO Final Decree & Opinion. 
Extract from the Minutes. 


MonpDAY, April 7th, 1854. 


The court was duly opened pursuant to adjournment. Present: 
Their honors, Edward Bermudez, chief justice, and Felix P. Poche, 
Robert B. Todd, Charles E. Fenner, Thomas C. Manning, associate 
justices. : 

Judgment Affirmed. 


G. A. LANAUX 
Us. No. 9164. 
RECORDER OF MORTGAGES. 


(The C. J. coneurs in the decree.) 
Appeal from the Civil District Court, Parish of Orleans. 
G. A. LANAUX vs. RECORDER OF MORTGAGES. 


APRIL 7TH, 1884. 
Mr. Justice Manning: 

The plaintiff has taken this proceeding to compel the erasure of 
the mortgage upon three lots of ground in this city in favor of the 
Consolidated Association of Planters. That association is made a 
party and three holders of bonds issued by the State in its 
favor also, and the State is attempted to be brought in through 
service on the attorney general. The allegations are that the as- 
sessment of $102 per share levied under the act of 1847 has been 

paid by the petitioner’s authors, and that this court has held 
31 in Consol. Association vs. Lord, 35 An., 425, that such pay- 
; ment discharged the obligations of the stockholders, and, 
therefore, the plaintiff, as one of them, is entitled to have the mort- 
gage upon his property erased ; that the ordinary judicial proceed- 
ing affords no adequate relief, and a mandamus is therefore prayed 
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to effect an immediate removal of this incumbrance, which, so long 
as it remains, puts this property practically out of commerce. 

All the defendants excepted that the binding force of the alleged 
mortgage cannot be determined in a proceeding by mandamus 
against the receiver, but only in a plenary suit whereto all the bene- 
ficiaries of that mortgage are parties, and that the plaintiff must 
first procure a judicial decree of the invalidity and non-existence 
of the mortgage upon his land before he can require the erasure of 
the inscription thereof. 

This last proposition is precisely the one that the plaintiff dis- 
putes. He has proceeded on the assumption that the principal of 
the Lord case applies to every one in consimili casa, and he has in- 
voked the remedy of mandamus not to examine and have deter- 
mined the invalidity of the mortgage, but to compel the erasure of 
a mortgage, the invalidity of which, he claims, has been already 

determined, and he enforces his right arguendo to proceed 
32 thus by the inquiry if, after it had been decided that the city 

taxes were prescribed in ten years (Suc. Zacharie, 50 An., 
1260), and that judgments for drainage tax were null (Suc’n Buvin, 
33 An., 63), other parties had to wait until sued in ordinary actions, 
or had to institute ordinary actions themselves in order to have 
cancelled the inscriptions for such taxes or drainage. 

The vice of the argument is in the postulate that the invalidity 
of the mortgage upon his lots has been determined. If he be in 
the same condition as was Lord the same principle would be effectual 
for his release, but we cannot take for granted that such is the fact. 
We cannot take his allegations as an absolute verity. It may be 
that the legal assessments have not been paid by him or his authors 
and that prescription does not bar the collection of them, or that 
there are other features in his case which distinguish if from Lord’s. 

The test to the right of relief by mandamus is the possession of a 
clear, legal right and the want of any other adequate remedy to en- 
force it. (High Ex. Legal Rem., sec. 10.) 

His clear, legal right rests upon his allegations alone, and his em- 
ployment of this remedy has for its basis the two assumptions that 
such legal right is clear and undisputable, and no other adequate 
means for its enforcement is procurable. 

A legal right cannot be indisputable until it is established 
33 by legal proof, and an adequate remedy to enforce it cannot 
be said to be wanting when a direct suit contradictorily with 

all the parties concerned can be employed. 

The writ of mandamus s not designed to supercede the ordinary 
forms of judicial proceedings, but to supplement them. 

Judgment affirmed. 

Bermudez, C. J., coneurs in the decree. 


Petition for Rehearing. Filed April 9, 1884. 
To the honorable the supreme court of the State of Louisiana: 
The petition of George A. Lanaux respectfully represents— 
That he verily believes that the opinion and decree rendered 
herein are contrary to law and evidence. 


- > - fe mae - — — 
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Contrary to the evidence in this: 

That the decision herein purports to rest upon the absence of 
proof that all the instalments upon Lanaux’s share had been paid 
or were prescribed, and that consequently he was not in consimili 
casu with Lord’s case, while the evidence of Mr. Calhoun, one of the 
liquidators of the bank, on page 17 of the transcript, shows that all 
the instalments under the act of 1817 have been paid with the ex- 

ception of one, and in 1862, which is long since prescribed, 
o4 two facts not disputed, thus placing Lanaux in ipsis senie con- 
sumili casu with Lord. 

2d. Contrary to law when the court says that the test of the right 
to relief by mandamus is the want of any other adequate legal 
remedy to enforce a legal right. 

Wherefore he respectfully prays for a rehearing and for general 
relief, &c. 


reer ~ 5 


CHAS. F. CLAIBORNE, Att'y. . 
Rehearing Granted. ' 
Extracts from the minutes. 
Monpbay, May 19th, 1884. 
The court was duly opened pursuant to adjournment. 
Present: Their honors, Edward Bermudez, chief justice, and Felix 
P. Poche, Robert B. Todd, Thomas C. Manning, Charles E. Fenner, 
associate justices. « 
LANAUX ) 
vs. > No. 9164. 
RECORDER OF MORTGAGES. 
It is ordered that the rehearing applied for in this case be granted. 
Called a Appearance. 
Extract from the minutes. 
FRIDAY, November 7th, 1SS4. 
The court was duly opened pursuant to an adjournment. 
Present: Their honors, Edward Bermudez, chief justice, 
30 and Felix P. Poche, Robert B. Todd, Thomas ©. Manning, 
Charles E. Fenner, associate justice-. 
G. H. Lanaux } A 
vs. > No. 9164. 
RECORDER OF MORTGAGES. j 


The case was duly called and submitted by consent, five days be- 
ing allowed by the court to file briefs. (Associate Justice Fenner 
recused.) 

Final Decree and Opinion on Rehearing. December 1st, 1884. 


Mr. Justice MANNING: 
The object of a mandamus in our practice is to present a denial 
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of justice or to avert the conseq uence of a defective remedy. It 
must be issued when there is no ordinary legal relief and justice re- 
quires that a mode of redressing the wrong shall be found. It may 
be issued even when there are other means of relief, if the ordinary 
legal forms will produce such delay that the publie good will suffer 
and the administration of justice be hindered. Code Prac., Arts, 
S30-1. 

This writ May be said to be the ordinary relief for a party wish- 
ing to obiain the erasure of mortgages upon the, property. This 
court said, in Savage vs. Holmes, 15 Ann., 354, that the daily practice 
was to use it fora building contract where the builder had abandoned 
his partially finished work. A similar use of the writ was justified 

in State ex rel. De bheux vs. Reeorder, 25 An., 61. 
36 If this has become the ordinary legal form for this particu- 
lar purpose, the objection that it cannot be employed when 
relief can be had by the ordinary means falls, since judicial sanction 
of duty practice has converted what was a means of averting the 
consequence of a defective remedy into a perfect and ordinary 
remedy of itself. 

If this be not so, what is the ordinary relief for one whose prop- 
erty is apparently incumbered by mortgages? Must he wait until 
he who holds the apparent mortgages sues to enforce them and then 
plead prescription or paytmnent on other ground of non-existence or 
extinction? In that ease there should be such delay as to hinder 
the administration of justice, and thus he would come within the 
provision for the permissive use of the writ even where there are 
other means of relief. 

Now, in this case, the proof is that all the instalments have been 
paid except one, and that is only ninety dollars, and has been due 
since 1862. There is, therefore, nothing due and exigible, and we 
were incorrect in saying on the first hearing that the plaintiff did 
not appear to be in consimili casu with Lord. And as we then held 
that if he were in the same condition as was Lord the principle of 
that case would be effectual for his release, the ascertainment of that 

fact furnishes occasion for the application of the same remedy. 
Od A condition precedent to the use of the writ for the pur- 

pose of compelling the erasure of mortgages is that all the 
parties in interest must be brought before the court Sue. Hearing 
Manning’s Unrep. Cas. 35 

The attorney vreneral excepted that the State cannot be made a 
party to any suit without her consent. If this were a suit against 
the State in any proper sense the objection would be good, but it Is 
a proceeding LO com pel a ministerial officer to do what is alleged to 
be his manifest duty in a matter wherein it has been judicially 
declared the Sate has lost all interest where the proof is similar 
to that produced in this ease. Besides, if the other branch of the 
exception be true, viz., that her right can be tested only in a ple- 
nary suit via ordinaria, the plaintiff would be powerless to bring such 
suit and the mortgage would remain on his property uncancelled, 
notwithstanding his right to its cancellation was apparent. 

The point made that this court is without jurisdiction, because 
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receivers have been appointed: for the Consolidated Association by 
the United States circuit court in untenable, when the objects of the 
proceeding is to erase from the mortgage book of the State an 
encumbrance created by the law, and which the cireuit 
o5 court of the United States would have no authority to order. 
We are thus constrained to take a view of this matter 
different to that we first expressed and must change our ruling 
thereon. 

It is, therefore, ordered and adjudged that our former decree be 
set aside; that the judgment of the lower court is reversed, and that 
a mandamus issue as prayed for at the respondent's costs. 

Fenner, J., recuses himsell. 


39 Petition for Writ of Error. Filed March 14th, 1885. 
Supreme Court, State of Louisiana. 


G. A. LANAUX 
v8. >» No. 9164. 
ReEcORDER OF MortGAGEs. } 


To the honorable the judges of the supreme court of the State of 

Louisiana : 

The petition of John Calhoun, sole receiver of the Consolidated 
Association of the Planters of Louisiana, by appointment of the eir- 
cuit court of the United States for the fifth circuit and eastern dis- 
trict of Louisiana, his colleague, Thos. J. Burke, Esq., formerly co- 
receiver, having been relieved from said office since the commence- 
ment of these proceedings, as will appear from duly certified copies 
of the orders of said cireuit court hereto annexed and made part 
hereof,and of Henry Denis, defendants in the above-entitled and num- 
bered suit, respectfully shows that they are informed and _ believe 
that there is error to their prejudice in the final decree herein ren- 
dered on Ist December, 1854, against them, and that in this case 

there was drawn in question the validity of an authority ex- 
40 ercised under the United States, and the decision was against 

said validity, and that in this case a title, right, privilege, 
and immunity was claimed under the Constitution and statutes of 
the United States and under authority exercised under the United 
States—namely, the exclusive jurisdiction of the circuit court of the 
United States for the fifth circuit and eastern district of Louisiana 
over the subject-matter of this suit, and the immunity of the re- 
ceivers of said Consolidated Association of the Planters of Louisiana 
as officers of the United States and of said circuit court of the United 
States from the jurisdiction of the courts of the State of Louisiana 
and of this honorable court, and the decision of this honorable court 
was against said title, right, privilege, and immunity so claimed 
as aforesaid, and that said petitioners desire to take a writ of error 
from said decree to the Supreme Court of the United States, accord- 
ing to law. 

And petitioners further show that Eugene May, late recorder of 
mortgages for the parish of Orleans, State of Louisiana; lis successor in 
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office, John I. O’Brien, present recorder of mortgages for the parish of 
( Yrleans, State of Louisiana, the Slate of Louisiana . Leon ( rodchaux and 
ernest L. Forstall and Caroline Berault, widow of Oscar J. Forstall, nat- 
ural tutrix and ez-officio administratrix of the suecession of her said 
husband, Oscar J. Forstall, composing the firm of E. J. Forstall’s 
t] Sons, are parties defendant in this cause and partiés to the 
sald final decree, and necessary parties to this writ of crror, 
and petitioners have no means of definitely ascertaining whether 
said parties will join them in this petition for a writ of error or re- 
fuse to do so, except by notice and summons to that effect to appcar 
before this honorable court to make their election. 

Wherefore these petitioners pray that an order issue herein sum- 
moning said Eugene Mav, late recorder of mortgages for the parish 
of Orleans, State of Louisiana; his suecessor in office, John I. O’Brien, 
present recorder of mortgages for the Parish of Orleans, State of 
Louisiana; the State of Louisiana, through its attorney general, 
Leon Godechaux,and Ernest L. Forstall and Caroline Berault, widow 
of Oscar J. Forstall, natural tutrix and ez-officto administratrix of the 
succession of her said husband, Oscar J. Forstall, composing the firm 
of E. J. Forstall’s Sons, to appear on a day to be fixed, then and 
there to declare or show cause whether thev will or should join peti- 
tioners in the writ of error herein praved, and, in default of their so 
joining or appearing, that a writ of error be granted to petitioners 
herein from said final decree herein, returnable to the Supreme 

Court of the United States at its next regular term, the sec- 
42 ond Monday of October next, 1885, upon petitioners giving 

bond, with good and solvent security,in the sum of five hun- 
dred dollars, conditioned, as the law directs, that G. A. Lanaux, 
plaintiff herein, be notified hereof. 

And petitioners pray for all general relief. 

JOSEPH P. HORNER anpb 
Fr. W. BAKER, 


Of ( ounse l for % titioners. 


Joun Catnoun, being duly sworn, deposes and says that all the 
allegations of the foregoing petition are true, 


J. CALHOUN., 


Sworn to and subscribed before me, this 6th day of March, 1885. 
EDGAR GRIMA, 
Not. Pub. 
Order. 


Let a writ of error be granied to the petitioners herein, returnable 
to the Supreme Court of the United States at its next regular term, 
the second Monday of October next, 1885, upon petitioners giving 
bond, with good and solvent security, in the sum of five hundred 
dollars, conditioned as the law directs; and let the codefendants of 
petitioners, as prayed for, be notified to appear on or before Satur- 

day, the 21st day of March, 1885, to show cause, if any 
45 they have, or declare whether they or any or each of them 
are desirous of joining petitioners on the writ of error herein 
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allowed from the decree herein rendered against them on Ist De- 
cember, 1884. 
Service of the within petition accepted, and we hereby declare that 
we will not join in the writ of error prayed for. 
EUGENE MAY, 
ker- Record r M. rigage 8. Pa ish Orleans. 
JNO. J. OBRIEN, 


Record: g ot Mortaaa 4 Parish of Orleans. 


M. J. CUNNINGHAM. 
Attorney General. 
E. J. FORSTALL’S SONS anp 
Mrs. O. J. FORSTALL, Tutriz, &c. 
By their Aitorney, HENRY DENIS. 


Orde fg 


The exceptions filed by Forstall’s Sons and Denis to the jJurisdic- 
tion of the district court were filed after the general issue had been 
pleaded. They do not appear to have been urged in the lower 
court,-as no evidence was offered to show jurisdiction in the oth eir- 
cuit court, eastern dist. of La., and were not passed upon, as the 
judgment of the lower court dismissed the application on a question 
of proceeding. On appeal no allusion was made to them, and no 
action of the appellate court was asked on them. 

The exceptors have taken a chance for a decision in their 
44 favor on the merits. After getting one against them they 
vannot be allowed the relief now sought. 20° Wall., 414; 
Mays vs. Fritten. 
The application for the writ is refused. 
New Orleans, March 26th, 1885. 


KE. BERMUDEZ, Chief Justice. 
Document A, Annexed to Petition. 


Unitrep STATES OF AMERICA: 
Cireuit Court of the United States. Fifth Cireuit and Eastern Dis- 
trict of Louisiana. April Term, A. D. 1884. 
New OrveEANS, Monpay, the 23d day of June, 1884. 


Court met pursuant to adjo lrniment. 
Present: The Honorable Don A. Pardee, circuit judge. 


WILLIAM CREssy ) 
vs. L ow 1().129 
CONSOLIDATED ASSOCIATION OF THE PLANTERS OF | No. 10482 
. LOUISIANA, 


In this cause to the end, that the costs and expenses may be re- 
duced as far as possible, and there being at this time no necessity 
for more than one receiver herein, it is ordered and decreed 

45 that the orders and decrees herein and heretofore entered on 
29th December, 1583, and 4th January, 1584, appointing 
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Thomas J. Burke and John Calhoun joint receivers herein, be now 
amended so far only as to relieve said Thomas J. Burke from all 
further duty and responsibility as receiver herein. It is further 
ordered and decreed that said John Calhoun be, and he is hereby, 
continued as sole receiver herein, with all the powers and duties as 
such receiver, iis hereinbefore decreed, 

[It is further ordered that said receivers be allowed the further 
sum of six hundred dollars each on account for services as such re- 
ceivers to this date. 

CLERK’s OFFICE. 
certify the foregoing to be a true CODY from the original record 
in this oftice. 

Witness my hand and seal of said court, at the city of New Or- 
leans, this 10th day of March, 1885. 

| L. s. | k. R. HUNT, Clerk. 
Document B. 
United States Cireuit Court, Eastern District of Louisiana. Novem- 
ber Term, 1883. 
Extract from the Minutes. 


NEW ORLEANS, SATURDAY, Dee. 29th, 1883. 


Court met pursuant to adjournme nt. 
Present:. Hon. Don A. Pardee, cireuit judge 


46 WILLIAM CRESSEY ) 
ie 
is. ’ ‘> 
- ‘ , . No. 10432. 
fuk CONSOLIDATED ASSOCIATION OF THE PLANTERS OF { 
LOUISIANA. 


This cause came on to be heard upon the application of the com- 
plainant for an injunction and for the appointment of a receiver, 
and was submitted by counsel, whereupon, after due consideration, 
it is ordered by the court that the rule herein taken for the appoint- 
ment of a receiver and for an injunction as prayed for in the bill be 
made absolute, and that accordingly a writ of injunction be issued 
herein enjoining and restraining the defendants, and each of them, 
from drawing any money deposited in any or any other Institution 
which may be to the credit of the Consolidated Association of the 
Planters of Louisiana, and from selling, or causing to be sold or 
disposed of, any of the property or effects of such association. and 
from expending money from the cultivation of plantation, and from 
disbursing any money for any purpose whatever on account of said 

association ; from employing accountants or clerks, and from 
47 doing any act as president or directors or managers of said 
association, or for the administration of the same. 

It is further ordered that John Calhoun, T. J. Burke, and Geo. 
W. Nott, Esquires, be appointed as receivers herein, and shall give 
bonds in the sum of five thousand dollars each for the faithful per- 
formance of the duties of their office, which amount may be here- 
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after increased, and that said receivers do forthwith take possession 
of all the property and assets of the said association and proceed to 
administer the same under the direction of the court, and collect 
all accounts due said association, and all parties having possession 
of assets, securities, books. papers, vouchers, or eftlects of said ASso- 
ciation be ordered to deliver up the same to said receivers, and that 
said receivers be vested with all the rights and powers of receivers 
in equity in this cause. | 
And it is further ordered that the bonds of said receivers be given 
before A.J. Brice, Esq., master in chancery, who is appointed special 
master for this case. 
CLERK’s OFFICE. 
I certify the foregoing to be a true copy from the original record 
in this office. 
New Orleans, March 10ih, 1885. 
(i. 8. ] E. R. HUNT, Clerk. 


4S Document C. 


Cirenit Court of the United States. Fifth Cireuit and Eastern District 
of Louisiana. 


Extract from the Minute-Book. November Term. 1883. 


WILLIAM CRESSEY 
= , Shao 7 \ No. 10432. 
[THE CONSOLIDATED ASSOCIATION OF THE PLANTERS | 
OF LOUISIANA. 


NEW ORLEANS, FribaAy, January 4th, 1854. 


Court met pursuant to adjournment. 
Present: Hon. Don A. Pardee, circuit judge. 


And now, upon this 4th day of January, 1884, Thos. J. Burke 
and John Calhoun, heretofore appointed receivers herein, having 
filed herein their several bonds, with good and solvent sureties, in 
accordance with the decree heretofore entered herein on the 29th 
day of December, 1885, and the same having been approved by the 
master to whom it was referred: : 

In order, therefore, more effectually to carry out the aforesaid 
decree, it is now furthermore ordered and decreed by the court in 
this proceeding that said joint receivers, Thos. J. Burke and John 

Calhoun, be and they are in this proceeding, as they have 
49 heretofore been, hereby invested with all the powers and 

authority and charged with all the duties in said decree men- 
tioned, and with all the powers and duties of receivers in chancery, 
and under and in accordance with law and the rules and practice 
of equity and of this court, and they are hereby authorized, in- 
structed, and directed, without delay, to enter upon the discharge of 
their duties as aforesaid, and to take immediate possession of all and 
singular the property, real and personal, equitable interest, things 
in action, rights and credits, franchises, and effects of the Consoli- 
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dated Association of the Planters of Louisiana now in process of 
liquidation. 
furthermore, it is hereby ordered and decreed that any person or 
persons pretending to represent the Consolidated Association of the 
Planters of Louisiana, and the president, directors, and managers of 
suid association, defendants herein, and any party or parties claim- 
ing to have or to hold any portion of the property and effects of the 
aforesaid association, hereinafter referred to, be and appear before A. 
G. Brice, special master in this case, at such time and place 
a as he may designate, and execute and deliver to the said re- 
ceivers an assignment, transfer, and conveyance, duly and 
legally assigning, transferring, and conveying to the joint receivers 
aforesaid all the aforesaid property, real or personal, equitable in- 
terests, things in action, and effects of every nature or kind whatso- 
ever, to be by them administered upon and hereafter accounted for 
as joint receivers, reserving to them, the said receivers, the right 
hereafter to apply to the court for such other and further orders and 
directions as ay be needed or required in the premises, 
CLERK’S OPFICE. 
A true copy frorm the original record in this office. 
New Orleans, March 11th, 1885. 
[L. s.] mB. R. HONT, Clerk. 


51 Document “A.” Filed May L3th, 1SS5. George W. Dupi é. Clerk. 
Supreme Court of Louisiana 
G. A. LANAUX vs. RECORDER. OF MORTGAGES. 


Leon Godchaux, one of the defendants herein, Coes not desire to 
take part in the writ of error applied for 
ceiver, and Henry Denis. 

New Orleans, May ith, LSS. 


ry Join C. Calhoun, re- 


T. GILMORE & SONS. 


Atty ‘ fur Gadchaux. 
Supreme Court of Louisiana 
Wret of Error. Filed May IS TSS5 
UNITED STATES OF AMERICA, 88: 


The President of the United States of America to the honorable the 
judges of the supreme court of the State of Loulsana, Greeting: 
Because in the record and proceedings, as also in the rendition of 

the judgment of a plea which is in the said supreme court of the 

State of Louisiana, before you, or some of you, being the highest 

court of law or equity of the said State in which a decision should 

be had in the said suit between George Alfred Lanaux, 

52 plaintiff, and John Calhoun, receiver of the Consolidated As- 

sociation of the Planters of Louisana, and Henry Denis and 

others, defendants, wherein was drawn in question the validity of a 

treaty or statute of, or an authority exercised under, the United 


. 
24 JOHN UALHOUN, RECEIVER, ET AL. VS. GEO. ALFRED LANAUX. 


States, and the decision was against their validity; or wherein was 
drawn in question the validity of a statute of, or an authority exer- 
cised under, said State, on the ground of their being repugnant to 
the Constitution, treaties, or laws of the United States, and the de- 
cision was in favor of such their validity; or wherein was drawn in 
question the construction of a clause of the Constitution, or of a 
treaty, or statute of, or commission held under, the United States, 
and the decision was against the title, right, privilege, or exemption 
specially set up or claimed under such clause of the said Constitu- 
tion, treaty, statute, or commission, a manifest error hath happened 
LO thie creat damage of the said John Calhoun, recelver of the Con- 
solidated Association of the Planters of Loutsiana, and the said 
Henry Denis, as by their complaint appears, we, being willing: 
that error, if anv hath been, should be duly corrected and 
full and speedy justice done to the parties aforesaid in this 
behalf, do command you, if judgment be herein given, that then, 

under your seal, distinctly and openly, you send the record 
D3 and proceedings aforesaid, with all things concerning the 

same, to the Supreme Court of the United States, together 
with this writ, so that you bave the same at Washington on the 
second Monday of October next, in the said Supreme Court to be 
then and there held, that, the record and proceedings aforesaid being 
inspected, the said Supreme Court may cause further to be done 
therein to correct that error what of right and according to the laws 
and customs of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
sald Supreme Court, the 12th dav of May, in the year of our Lord 
one thousand eight huudred and eighty-tive. 

[ SEAL. | KB KR. HUNT, 
Clerk of the Circuit Court of the United States 
for the kastern District oO] Louisiana. 


Allowed by— 
W. B. WOODS, 
Justice U.S. Supre me Court. 


Bond for Writ of Error. Filed May 13. LSS. Ceorge W. Dupré, ( Te rk. 


Know all men by these presents that we, John Calhoun, sole 
receiver of the Consolidated Association of the Planters of Louis- 
lana, and Henry Denis, as principal, and F. W. Baker, as 
o4 surety, are held and firmly bound unto George Alfred 
Lanaux in tae full and just sum of five hundred dollars, 
to be paid to the said George Alfred Lanaux, his certain attorney, 
executors, administrators, or assigus, to which payment, well and 
truly to be made, we binds ourselves, our heirs, executors, and ad- 
ministrators, jointly and severally, by these presents. Sealed with 
our seals and dated this 6th (sixth) day of May, in the year of our 
Lord one thousand eight hundred and eighty-five. 
Whereas lately, at a session of the supreme court of the State of 
Louisiana at New Orleans, in a suit depending in said supreme 
court, wherein said George Alfred Lanaux is plaintiff and said Jno. 
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Calhoun, receiver, and Henry Denis et als., defendants, judgment was 
rendered against the said John Calhoun, receiver, & Henry Denis 
et als., defendants, and the said Jno. Calhoun, receiver. and said 
Henry Denis having obtained a writ of error, and filed a copy 
thereof in the eclerk’s office of the said court, to reverse the judg- 
ment in the aforesaid suit, and a citation, directed to the said George 
Alfred Lanaux, citing and admonishing him to be and appear ata 
Supreme Court of the United States to be holden at Washington the 
second Monday of October next: 
DD Now. the condition of the above obligation is such that if 
the said John Calhoun, receiver, and said Henry Denis shall 
prosecute their writ of effect, and answer all damages and costs if 
they fail to make their plea good, then the above obligation to be 
void; else to remain ini full foree and virtue. 
J. CALHOUN, [L. s. | 
Ree iver of thee Consolidated Assoc n of Plante rs of La. 
HENRY DENIS. ae 
FRANCIS W. BAKER. Ht = 
Sealed and delivered in the presence of— 


JOSEPH P. HORNER. 


Approved May 12, 1885. 
W. B. WOODS. 
Justices Sup. Court ly NS. 


Francis W. Baker, surety on the within bond, being duly sworn, 
deposes and says that he resides in New Orleans, in the State of 
Louisiana, and that he is well worth the sum of five hundred 
dollars after the payment of all his debts and liabilities. 

(Signe !) FRANCIS W. BAKER. 
Sworn to & subseribed before me, this 6th day of May, 1885. 
(Signed) T. McC. HYMAN, 

Dy Clerk. 


AG (Citation. Marshal's Return. Fil. d May 13th, LSS5. 
Supreme Court of Louisiana. 
G. A. LANAUX 


vs. > No. 9164. 
RecorpDER OF MortaGaGeEs et als. ) 
Tue Unrrep Srares or AMERICA: 
The President of the United States to George Alfred Lanaux, Greet- 
Ing: | 
Youare hereby citedand admonished to be and appear ataSupreme 
Court of the United States to be holden at the city of Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the supreme court of the State of Louisiana, 
wherein John Calhoun, receiver of the Consolidated Association of 
the Planters of Louisiana, and Henry Denis are plaintiffs in error, 
4—5S7UV 
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and you are defendant in error, to show cause, if any there be, why 
the judgment rendered against said plaintiff in error as in said writ 
of error mentioned should not be corrected, and why speedy justice 
: should not be done to the parties in that behalf. 
Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this — day of , in the year 
of our Lord one thousand eight hundred and eighty-five. 


[SEAL. | (Signed) W. B. WOODS, 
Justice U. 8S. Supreme Court. 
Attest : E. R. HUNT, 


Clerk U.S. Circuit [ Court}, Eastern Dist. of Louisiana. 


57 Unitrep STATES OF AMERICA: 
Supreme Court of the State of Louisiana. 


I, George W. Dupré, clerk of the supreme court of the State of 

Louisiana, holding sessions in the city of New Orleans, do hereby 

certify that the foregoing fifty-six pages contain a full, true, and 

complete transcript of the proceedings.had in civil district court for 

the parish of Orleans in a certain suit wherein G. A. Lanaux was 

plaintiff and the Recorder of Mortgages was defendant, and also of 

| all the proceedings had in this supreme court on the appeal taken 

— said G. A. Lanaux, which appeal is now on the file thereof under 
No. 9164. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at the city of New Orleans, this 13th day of 
May, A. D. 1885. 

[Seal Supreme Court of the State of Louisiana. ] 


GEORGE W. DUPRE, Clerk. 
58 Unitep States OF America, State of Louisiana: 
Supreme Court of Louisiana. 


I, Edward Bermudez, chief justice of the supreme court of the 
State of Louisiana, do hereby certify that George W. Dupré is clerk 
of the supreme court of the State of Louisiana, holding sessions in 
the city of New Orleans ; that the signature of George W. Dupré to 
the within certificate is in the proper handwriting of him, the said 
clerk; that said certificate is in due form of law, and that full faith 
and credit are due to all of his official acts as such. 
In testimony whereof I have hereunto set my hand and seal, at 
this city of New Orleans, this 13th day of May, A. D. 1885. 
i [Seal Supreme Court of the State of Louisiana. ] 
i Kk. BERMUDEZ, 
Chief Justice. 


Endorsed on cover: Louisiana supreme court. No. 870. John 
Calhoun, receiver of the Consolidated Association of the Planters of 
Louisiana, and Henry Denis, plaintiffs in error, vs. George Alfred 
Lanaux. Filed June 26, 1885. : 


as ——s 

ae 

ee none 
cur bi SS iii. te what! Pine 


ee 


precast 
—- cena ca NaN 
wre 


pases 


VAR 1 1886 


J 


nae Fe 


m | 


AM cg Ws cs ets 


tAMES H.McKFNMEY. 
; CLERE, 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1886. he 
No. 870. eee : 


JOHN CALHOUN, REvEIVER, AND HENRY DENIS; 
PLAINTIFFS IN ERROR, 


Cereus : 
: GEORGE ALFRED LANAUX. de 
IN ERROR TO SUPREME COURT OF THE STATE OF ‘LOUIBIAN A, 


Ox Morion TO Dismiss AND AFFIRM. 


ATS ED 


Brief for Plaintiffe in Error. 
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and you are defendant in error, to show eause, if any thie I be. why 
the judgment rendered against said plaintiff in error as in said writ 
of error mentioned should not ve corrected. ana wh) +h) ly justice 
should not be done to the parties in that beha! 

Witness the Honorable Morrison It. \W: eC, Chief Justi ‘oof the 
Supre me Court ol the Unit d Ptil sth s—¢ Vv Ol ———, nd tha veour 
of our Lord one thousand e loht hundred and « lernity- | 

[ SEAL. | (Signed) | W. B. WOODS. | 
Justice U. 8. Supreme Court. | 
| 


Attest: mm Una, 
Clerk U. 8S. Circuit | Court), Eastern Dist. of Louisiana. | 
57 UNITED STATES OF AMERICA | 


’ ' j j j ’ 2 a amen 
Suprem ( ourt of the State of Louisiana. 


[, George W. Dup. e, clerk Of the supreme court ol the state ol 

. . » ’ ‘ " } 7 i - . } . 

Louisiana, holdu ng sessions Im the Cy Ol New Orleans. do her D\ 
' 


certify that the foregoing fifty contain a full, true, and 
complete transcript of the proceedings had In civil district court for 
the parish of Orleans in a certain suit wherein G. A. Lanaux was 
plaintiff and the Record r of Mortg wes Wa cl fen lant, and also of 


all the proceedings had in this supreme court on the appeal taken 
— said G. A. Lanaux, which appeal is now on the file thereof under 
No. 9164. | 

In testimony whereof have iY reunto set ni hand and attixed 
the seal of said court, at the eityv of Ni \\ Orleans, this Mth, day of 
May, A. D. 1885. 


[Seal Supreme Court of the State of L 


58 UNITED STATES OF AMERICA, Slate of Louisiana: 
Supreme Court of Lousiana. 


s . = > . — . z ;° on ‘is . j ‘ ; . 
& Edward Bermud z, chiel JUSLICC QO] tha supreme court ol the 


State of Louisiana. do here by certify that (;eorve \V. Dupré Is clerk 
of the supreme court of the State of Louis holding sessions in 


the city of New Orleans; that the signature of George W. Dupre to 
the within certiticate is In thie propel handwrit no of ried Lia said 
clerk; that said certificate is in due form of law. and that full faith 
and credit are due to all of his oflicial acts as Such, 

[In testimony whereof I have hereunto set mv hand and seal. at 
this city of New Orle; ans, this 13th day ot May. A. 1). ISS5. 

[Se “| Supreme Court of the State of Louisiana. ] ; 

Kk. BERMUDEZ, 


( hi Le f Justice 


Endorsed on cover: Louisiana supreme court. No. 870. John 
Calhoun, receiver of the Consolidated Association of the Planters of 
Louisiana, and Henry Denis. plaintiffs in error, vs. George Alfred 
Lanaux. Filed June 26, 1885. | 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1885. 
No. 870. 


JOHN CALHOUN, RECEIVER, AND HENRY DENIS, 
PLAINTIFFS IN ERROR, 


versus 
GEORGE ALFRED LANAUX. 


IN ERROR TO SUPREME COURT OF THE STATE OF LOUISIANA. 


On MoriIon TO DISMISS AND AFFIRM. 


Brief for Plaintiffs in Error. 
JOSEPH P. HORNOR, 


FRANCIS W. BAKER, 
of Counsel. 


A. W. Hyatt, Print, 73CampSt N.O—3%4,072 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1885. 
No. 870. 


JOHN CALHOUN, REvEIvER, AnD HENRY DENIS, 
PLAINTIFFS IN ERROR, 


versus 


GEORGE ALFRED LANAUX. 


IN ERROR TO SUPREME COURT OF THE STATE OF LOUISIANA. 


On MOTION TO DISMISS AND AFFIRM. 


Brief for Plaintiffs in Error. 


l. 


This suit was instituted by the defendant in error, on 23d 
February, 1884, for a writ of mandamus to the Recorder of 
Mortgages ordering him to erase certain mortgages inscribed 
against the property of said defendant in error in favor of the 
Consolidated Association of the Planters of Louisiana.—Record, 
pp. 1 and 2. 

That corporation was put into the hands of receivers (one 
of whom is the plaintiff in error) by decree of the United 
States Cireuit Court for the Eastern District of Louisiana, on 29th 
December, 1883, nearly two months before the original institu- 
tion of this suit.—Record, p. 21, et seq. 
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The defendant in er:or took very good care not to apprise 
the State Court in his petition of the fact that receivers had 
been appointed by the Federal Court, but simply asks that the 
association be notified through its liquidator, withont naming 
him.—Record, p. 2, foot of page. 

But the defendant in error well knew that receivers had 
been appointed by the Federal Court, because he caused notice 
to be served on one of its receivers, Record, p. 4, and said 


association was not notified in any other way. 


LI. 


The order of the Federal Court confirming the appointment 
of the receivers, under date of January 4, 1884, long before the 
institution of this suit, commanded them “to take immediate 
possession of all and singular the property, real and personal, 
equitable interests, things in action, rights and credits, franchises 
and effects of the Consolidated Association of the Planters of 
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Louisiana, now in process of liquidation.’’”’—Record, p. 22. 

Consequently, the receivers of the Federal Court were in 
absolute possession of the “*thing’’ in controversy in this suit, 
that ‘‘thing’’ being the mortgage sought to be cancelled, long be- 
fore this suit was instituted. 

This state of facts was brought to the notice of the State 
Court by the answer of Forstall’s Sons and Henry Denis, the latter 
one of the plaintiffs in erior here, in which it is expressly 
averred that the State courts had ‘‘no jurisdiction of the de- 
“mand of the relator, because receivers have been appointed to 
“ the Consolidated Association of Planters of Louisiana by the 
** Circuit Court of the United States for the Fifth Circuit and 
“ Eastern District of Louisiana, and that Court only can enter- 
“tain jurisdiction of the matter set up by relator.’’—Record, 
p. 9. , 

III. 


Thus, a right, title, privilege and immunity was claimed 
under the Constitution and laws of the United States, and un- 
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der authority exercised under the United States; namely, the 
exclusive jurisdiction of the Cireuit Court of the United States 
over the subject matter of this suit, and the immunity of the 
receivers of said Consolidated Association of the Planters of 
Louisiaua, as officers of the United States and of said Cireuit 
Court of the United States from the jurisdiction of the courts 
of the State of Louisiana.—See petition for writ of error, Ree- 
ord, p. 18. 

And in its decision the Supreme Court of Louisiana 
directly passed upon this point, as follows: ‘‘The point made 
“that tnig Court is without jurisdiction, because receivers 
‘* have been appointed for the Consolidated Association by the 
‘* United States Circuit Court is untenable, when the object of 
“the proceeding is to erase from the mortgage book of the 
‘* State an encumbrance created by the law, and which the Cir. 
* cuic Court of the United States would have no authority to 
** order.”’—See Record, foot of p. 17 and top of p. LS. 

Thus, the right, tithe, privilege and immunity under the 
laws of the United States appears to have been claimed, and the 
validity of an authority exercised under the United States was 
drawn in question, and the decision of the State Court was 
against that validity, and agaiust the right, title, privilege and 
immunity so claimed, and, therefore, we have a perfect case en- 
titling us to the writ of error to this Hon. Court under the pro- 
visions of Sec. 709 of the Revised Statutes of the United States. 

‘*There seems to be no reason to doubt that the case comes 
within the provisions of the 25th Seetion of the Judiciary. Act. 
(R. 8. U.S, 709.) The defendant claimed the protection of “an 
authority exercised under the United States,’’ and the decision 

yas against the authority thus claimed; or, in other words, was 
against the validity of that authority, as a protection to him in that 
action. Whetherthe authority, which he thus set up was valid, to 
protect him is a question for this Court to decide finally, and is 
properly before us under the writ of error.’ — Buck vs. Colbath, 


3 Wall. 340. 
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See also— 
Clemerts vs. Berry, 11 Howard, 408. 
Sharpe vs. Doyle, 102 U.S. Rep. 636. 
Fiebelman vs. Packard, 109 U.S. Rep. 421. 
Minnesota vs. Bachelder, 1 Wall. 109. 
Ableman vs. Booth, 18 Howard, 514 to 524. 


IV. 


But our opponents insist that because the receivers did not 
themselves set up the pleato the jurisdiction of the Court, there- 
fore, they cannot be beard here to urge it, and that the other 
plaintiff in error, Henry Denis, cannot avail himself of it, be- 
cause he merely set up the title of the receivers to defeat the 
claim of relator (the defendant in error), and the case of Long 
vs. Converse, 91 U.S. Rep. 105, is relied upon. 

That ease decides that “this Court has no jurisdiction 
to review the decision of a State Court against a right and a 
title under a statute of the United States, uuless such right and 
title be specially set up and claimed by the party for himself, 
and not for a third party under whom he does not claim ;’’ but 
in the case at bar, Denis does claim under the receivers, for he is 
a creditor by the allegations of the petition, and, therefore, in- 
terested in having the property of the Association undisturbed 
in the hands of the receivers, and in having them and their 
matters exclusively under the jurisdiction of the Federal Court 
that appointed them. Therefore, Denis had an interest of his 
own to claim the immunity set up in his plea, and when the 
decision of the State Court was adverse to it, he had a right to 
his writ of error, and to have the point passed on here. As a 
ereditor Denis wanted to collect his debt, and his debt 
was more than $1000 00 (Rec. p. 11), and by rea- 
son of the action of the Federal Court in appointing 
the receivers he could only collect his debt through them, 
and he had an interest, therefore, in endeavoring to hold 
the property of the Association, his debtor, in the hands 
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of the receivers, and to claim for them the immunity under the 
laws of the United States, to be sued only in the Court appoint- 
ing them, which wasa Federal Court The receivers were officers 
appointed for the purpose of collecting assets to pay the debts 
of Denis and other creditors. 

ve 

But the receivers had no opportunity to set up the plea for 
themselves, for they have had no day in Court in this proceed- 
ing, as we shall now show. 

In the first place, but one receiver was notified of these pro- 
ceedings (Record, p. 4), and there were three appointed (p. 21), 
and two were confirmed (p. 22). Both were entitled to be no- 
tified. Itis said on the other side that the one who was not no- 
tified, Calhoun, was a witness in the case, and therefore had 
notice, but that is a fallacy; by au examination of his testimony 
in the Record, it will be seen that not one word was uttered by 
either of the counsel, in their interrogatories to him, that would 
have informed him that this was a case in which he was the 
principal defendant; and it appears, also, that no counsel were 
present to represent the receivers.—See Record, pp. 9 to 11. 

Another party to this suit, the State of Louisiana filed a 
peremptory exception to the petition for a mandamus, by her 
Attorney-General, appearing solely for the purpose of this exception, 
on the grounds that the questions involved could not be tried 
and determined in this form of a proceeding for a mandamus, 
and because the State, without its consent, could not be made a 
party to any suit, and declines to become a party to this pro- 
ceeding.—Ree. pp. 7, 8. 


a) 


Now what isa “ peremptory exception’? under Louisiana 
law and practice? ‘* Exceptions are means of defence used by 
the defendant to retard, prevent or defeat the demand brought 


against him.’’—La. Code of Practice, art. 330. ** Peremptory 
exceptions are those which tend to the dismissal of the action.”’ 


—La. Code of Practice, art, 343. ‘‘Peremptory exceptions relating 


| 
| 
t 
‘ 
: 


ee a 


Tei EE ET a Fad aT ee AY 


+ 6828 


6 JOHN CALHOUN, RECEIVER, AND HENRY DENIS VS. 


to forms are those which tend to have the cause dismissed, owing 
to some nullities in the proceedings. Such exceptions must be 
pleaded in limine litis—that is to say, at the beginuing of the 
suit, and before answering to the merits. After the defendant has 
pleaded to the merits, such exceptions shal/ nol be heard; all 
nullities are cured.’’—La. Code of Practice, art. 344. 

The exceptions of the State of Louisiana came up for trial 
on the day fixed, and nothing else was tried, and the Court 
maintained the exceptions, and the mandamus prayed for was 
denied and refused, and this proceeding dismissed at relators’ 
costs.—See judgment, Rec. p. 11. 

So that the case was never reached on its merits in the 
Court of original jurisdiction, and consequently the receivers 
never had a day in that Court. 

The judgment dismissing the case having been entered, the 
receivers had a right to suppose that nothing further was 
needed for them to do in the matter, as under no circumstances 
could an appeal to the State Supreme VUourt be expected to 
result in more thau the reversal of the jadgment maintaining 
the exception, and remanding the case to be tried on its merits ; 
for the State Supreme Court had appellate jurisdiction only, 
and no power to compel or receive new pleadings in cases before 
it.—Const. La. 1879, art. 81. 

Under Louisiana law, if the case had come up on its mer- 
its, no valid judgment could be rendered against parties who 
had not pleaded, until judgment by default had been rendered 
against them: 

‘*If the defendant do not appear either in person or by his 
advocate after the delay provided by law, the plaintiff may take 
La. Code of Practice, 


*. 


a judgment by default against him.’ 
art. 310. 

“Such judgment may be obtained by moving for it in 
Court, but it consists merely in a statement on the records of 
the Court, showing that the defendant has failed to appear.”’ 
—La. Code of Practice, art. 311. 
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n° i two days after this first judgment has been rendered, 
defendant neither appear nor file his answer, definitive judg’ 
ment will theu be given for the plaintiff, provided he prove his 
demand. This proof is required in all ecases.’’—La. Code of 
Practice, art. 312. 

VI. 

But the notice that we have heretofore spoken of as having 
been served upon one of the receivers, was, in reality, no notice 
at all to said receivers: nor is it a writ of mandamus, or any 
known process of court, addressed to them: it isa nondescript 
order addressed to ‘‘ Eugene May, recorder of mortgages for 


, 


the Parish of Orleans.’’ How could the receivers be expected 


to plead on such a summons ? 


Vil. | 
We conclude, therefore, that having bad no opportunity to 
plead to the merits or to the jurisdiction in the State Court of 
original jurisdiction, the receivers, on finding the State Supreme 
Court decide summarily on all the points on the merits, without 
remanding the case for further pleading (Ree. p. 17), hada 
right to shelter themselves under the plea filed by Henry Denis, 
and to join him in a petition for a writ of error to this Court 
based on his said plea; and the State Supreme Court evidently 
so understood it, for it certifies, in refusing the writ of error, 
that they had taken a chance for a decision in their favor on 
the merits. (Rec. p. 20.) That chance must have been the 
one under the plea of Denis to the jurisdiction, for that is the 
one passed upon by the State Supreme Court, that was not 

passed upon by the State Court of original jurisdiction. 


VIII. 

But all this argument has no application to the case here of 
the plaintiff in error, Henry Denis, for, as we have shown, he 
did set up his claim for the immunity, and the judgment of the 
highest Court of the State was against that claim, and therefore 
he had full right to the writ of error. 
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Our opponents say that the plea to the jurisdiction was not 
heard in the lower Court, and lay great stress upon the allega- 
tion made by the Chief Justice of the State Supreme Court, in 
refusing the writ of error, that on appeal no allusiou was 
made to it and no action of the appellate Court was asked upon 
it; but they forget that the record shows that this statement of 
the Chief Justice must be erroneous, for in the final opinion and 
decree of the Court the plea is expressly mentioned and ex- 
pressly overruled in these words, viz: ‘* The point made that 
this Court is without jurisdiction, because receivers have been 
appointed for the Consolidated Association by the United States 
Circuit Court, is unte: able,’’ ete. —See Record, foot of p. 17 and 


top of p. 18. 


ON THE MERITS. 


& 

Our opponents commence their brief on this part of the 
case by the statement that ‘‘it is manifest that this writ of error 
was taken for delay.’’ 

This is also contradicted by the record. There has been no 
supersedeas applied for or granted in this case, and none could 
have been, because the final judgment was entered on Ist De- 
cember, 1884 (p. 16), and the writ of error was not applied for 
until 15th March, 1885 (p. 18), more than sixty days thereafter. 
—Rev. Stat. U. 8., sec. 1007. 


[I. 

It is next said that neither the Consolidated Association 
nor Denis have any interest to prevent the cancellation and 
erasure of the mortgage, yet it appears that the mortgage in 
question assumed by defendant in error is for the sum of $7500. 
—Record p. 6. 

And the defendant in error assumed all the liabilities of a 
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stockholder in the Consolidated Association of the Planters of 
Louisiana (p. 6), which included the price of the shares of that 
association which have never been paid, and amount to said sum 
of 37500 (p. 6), and are secured by the mortgage in question. 
‘ee Acts of Louisiana, 1827, p. 100, sec. 5; Acts of Louisiana, 
1525, p. 32, sec. 6. 

The testimony of the receiver, alluded to by our opponents, 
is not to the effect that all the installments of stock have been 
paid, but he expressly speaks only of the installments due under 
the Act of Louisiana, No. 100 of 1847, p. 76, which installments 
were to be sufficient to pay off the liabilities of the association 
to the State; and that they were not so sufficient is manifest by 
the decision of the case of Consolidated Association vs. Lord, 


35 La. Ann. 425, referred to by our opponents. 


(TI. 


It is further asked of this Court that the decision in the 
Lord case, above referred to, be declared res adjudicata as to 
this case; but that your Honors cannot do, as the parties are not 
the same, and parties in this case have had no opportunity to 
put in their evidence. 

av. 

It is said that the receiver has no interest, and lends his 
name to this proceeding, which can result in no benefit to the 
estate which he administers; but the fact is apparent that if he 
succeeds in the only Court to which he is responsible he will 
collect for the creditors of this insolvent corporation, from this 
defendant in error, the sum of $7500, which will be lost to those 


creditors unless this writ of error is maintained. 
i 
The defendant in error never obtained any authority from 


the Federal Court to sue its receiver. 
‘It is a general rule that before suit is brought against a 
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receiver leave of the court by which he was appointed must be 
obtained.” See Barton vs. Barbour, 104 U. 8. Rep., p. 128; 


Wallace vs. Gray, 16 Wallace, 203, and cases there cited. 


We pray that the motions to dismiss and affirm be refused, 


with costs. 
Respectfully submitted 


JOSEPH P. HORNOR, 
FRANCES W. BAKER, 


of Counsel. 


New Orleans, 26th January, 1886. 
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Supreme Court of The United States. 


No. 870. 


JOHN CALHOUN, RECEIVER OF THE CON- 
SOLIDATED ASSOCIATION OF THE 
PLANTERS OF LOUISIANA, AND HENRY 
DENIS, PLAINTIFFS IN ERROR. 


v8. 


GEORGE ALFRED LANAUX. 


In Error to the Supreme Court of the State of Louisiana. 


Brief for Defendantin Error, on Mo- 
tion to Dismiss or Affirm. 


es 


B. ¥. JONAS, 


Of Counsel. 


Supreme Court of The United States. 


No. 870. 


JOHN CALHOUN, RECEIVER OF THE CON- 
SOLIDATED ASSOCIATION OF THE 
PLANTERS OF LOUISIANA, AND HENRY 
DENIS, PLAINTIFFS IN ERROR. 


vs. 


GEORGE ALFRED LANAUX. 


Ln Error to the Supreme Court of the State of Louisiana. 


Brief for Defendantin Error, on Mo- 
tion to Dismiss or Affirm. 


In this case, the defendant in error has filed a 


motion to dismiss or affirm, under rule No, 6 of this 
Court. : 


The case is brought here under a writ of error 
allowed by Mr, Justice Woods, on the 12th day of 
May, 1885. (Record, page 24). 


Application for a writ of error was previously 
made to the Supreme Court of the State of Louisi- 
ana, and refused. (See Record, page 20). 
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grounds: 


“The exceptions filed by Forstall & Sons and 
Denis to the jurisdiction of the District Court, were 
filed after the general issue had been pleaded. They 
do not appear to have been urged in the lower court, 
as no evidence was offered to show jurisdiction in the 
Fifth Circuit Court, Eastern District of Louisiana, and 
were not passed upon, as the judgment of the lower 
court dismissed the application on .a question of pro- 
ceeding. On appeal no allusion was made to them, 
and no action of the Appellate Court was asked on 
them. The exceptors have taken a chance for a de- 
cision in their favor on the merits. After getting one 
against them, they cannot be allowed the relief now 
sought. 20 Wallace 414, Mays ys. Fritten. The ap- 
plication for the writ is refused.” 


(Record, page 29). 


The original proceeding was brought by Lanaux 
(the defendant in error), in the Civil District Court for 
the Parish of Orleans, Louisiana, by petition asking 
for a writ of mandamus, to compel the erasure of a 
certain mortgage on his property, to secure a subscrip- 
tion of $500 each, on fifteen shares of stock in the 
Consolidated Association of Planters in Louisiana, 
which originally existing mortgage petitioner alleged 
had been paid and discharged, actually, and that said 
payment, so made, had been decided by the Supreme 
Court of the State to be a full discharge of the said 


That Court disallowed the writ on the following 
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mortgage, said decision having been rendered in the 
case of said Association vs. Lord, 35th Louisiana An- 
nual, page 425. 

(See petition, Record, page 2). 

This mandamus was asked for against the Re- 
corder of Mortgages of the Parish of Orleans, and 
Henry Denis, L. Godchaux, and E. J. Forstall’s Sons, 
holders of the outstanding bonds issued by the State 
in favor of the Consolidated Association, were made 
parties arid cited, as were also the State of Louisiana, 
through its Attorney General, and the Consolidated 
Association through its Receivers. 

See petition and order of Court, and sheriff’s 
returns, pages 3 and 4 of the Record. 

The State appeared by the Attorney General and 
excepted to the petition that the question of the valid- 
ity of said mortgages could only be determined in 
proceedings va ordinaria, after citation and contra- 
dictorily with all parties in interest, and further ex- 
cepted on the ground that the proceeding was really 
a suit against the State, and that the State could not 
be sued without its consent, which it declined to give. 

(Record, pages 7 and 8), 

The Recorder of Mortgages also excepted to the 
form of proceeding, which he claimed should be via 
ordinaria. 

(Record, pages 8 and 9). 


Forstall’s Sons and Denis appeared and answered - 


to the petition, first pleading the general issue, and 
also that the relator “is not entitled to the writ of man- 
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damus in the premises, and has a full and adequate 


remedy in the ordinary proceedings of the law,” 

They also answered, after pleading the general 
issue, “that this Honorable Court has no jurisdiction 
of the demand of the relator, because receivers have 
been appointed to the Consolidated Association of 
Planters of Louisiana, by the Circuit Court of the 
United States, for the Fifth Circuit and Eastern Dis- 
trict of Louisiana, and that Court only can entertain 
jurisdiction of the matter set up by the relator.” 

(Record, page 9). 

The receivers of the Consolidated Association, 
although cited by personal service on one of them 
(Thomas J. Burke), did not appear or file any motion, 
exception, answer, Or appearance of any kind in the 
preceeding. 

On the trial, however, Mr. John Calhoun, the 
other receiver, was the sole witness on behalf of rela- 
tor, and testified that the installments on the stock 
which the mortgage was given to secure had been 
paid and discharged. 

(Record, pages 10 and 11). 

At the date of service of the petition Burke and 
Calhoun were both receivers of the Consolidated As- 
sociation, Burke was subsequently relieved, as will ap- 
pear from the petition of Calhoun to the State Su- 
preme Court for a writ of error, to be found on page 
18 of the Record. 

Also see order of Court relieving Burke, ren- 
dered June 23, 1884. 


(Record, page 21), 


The petition for mandamus was served on Burke 
January 31, 1884. 
The hearing was had and judgment rendered Feb- 


ruary 4th, 1884. 


The Court sustained the exceptions filed by the 
State of Louisiana et al., and dismissed the application 
at Relator’s costs. The reasons were orally assigned, and 
are not fuund in the Record, but the only exceptions 
filed were those of the State of Louisiana and the Re- 
corder of Mortgagas, which were to the form of the pro- 
ceeding and the right to sue the State. 


(Record, page 11.) 
The Relator appealed from this judgment to the Su- 


preme Court of the State, where, after hearing, the judg- 
ment of the lower court was first afirmed. 


(See opinion, pp. 14 and 15, Record.) 


On application (pages 15 and 16 Record) a rehear— 
was granted, and the Supreme Court set aside their form- 
er decree, reversed the decision of the lower court, and 
ordered the mandamus to issue as prayed for. 

(See Opinion, pages 17 and 18 Record.) 

From this decree the present writ of error was al- 
lowed by Mr. Justice Woods. 

It is respectfully contended that no ground for a 
writ of error can be found in the Record, and that the 
same should be dismissed. 

No question of the validity of an authority exer- 
cised under the United States, was properly made in this 
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ease, if made at al!, and there was no decision against 


the validity of said authority. 

There is nol. the faintest shadow of any other Fed- 
eral question to be found in the case, and plaintiffs in 
error must rely entirely upon the plea of Denis and 
others that the State Court was without jurisdiction, be- 
cause the Consolidated Association was in liquidation by 
receivers appointed by the Circuit Court of the United 
States. 

Denis & Forstall’s Sons made the plea in their an— 
swer after they had first plead a general denial. They 
had no interest to plead to the jurisdiction, and were 
without authority to do so for the receivers of the Con- 
solidated Association. They claimed no right under the 
receivers, but merely set up their title to defeat the claim 
of Relator. 


“This Court has no jurisdiction to review the deci- 
sion of a State court against a right and title under a 
Statute of the United States, unless such right and title 
be specially set up and claimed by the party for himself, 
and not fora third party under whom he does not 
claim,” 


Long vs. Converse, 91 U.58., p. 105. 


It follows by parity of reasoning that no third party 
can set up or plead an authority for another, which that 
other does not plead or urge for himself, especially where 
as in this case, no interest is shown in either, and the 
plea is evidently for the purpose of delay, and eventual- 
ly, with the hope of making a Federal question and se- 
curing further delay by writ of error to this Court. 
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Burke & Calhoun, the receivers, although duly cited, 
made no appearance, filed no plea to the jurisdiction of 
the Court, and made no defence to Relatur’s application. 
They had no interest to do so, as is shewn by Calhoun’s 
own testimony. Relator had discharged the indebted- 
ness on his property, and was entitled to have the mort- 
gage erased, The State Court had jurisdiction over the 
Recorder of Mortgages, and the Consolidated Association 
had no interest and no cause to show why the mortgage 
should not be erased. 


The State Court alone had jurisdiction over the 
parties for the purpose of the application. The Relator 
could not have proceeded against the Recorder of Mort- 
gages in the United States Court, for want of jurisdiction, 
both being citizens of Louisiana, and he was compelled 
to make the receivers parties. The receivers could have 
moved the case to the Federal Court. They perhaps 
could have excepted to the jurisdiction of the State Court 
so far as their interest was concerned, Having no in- 
terest they did. neither, but what law prevents an as- 
signee or receiver appointed under the authority of a 
Federal Court from submitting to the jurisdiction of a 
State Court, if he thinks proper to do 80? 


And if hedoes not think proper to plead to the 
jurisdiction. of the State Court, certainly. third parties 
cannot make this plea for him in order to defeat an ac- 
tion which he has no interest to defend. 

The plea made by Denis. and Forstalls was not 


urged in the lower court, and not passed upon, and on ap- 
peal no allusion was made to it and no action of the 


9 


Appellate Court was asked upon it. This is the positive 
statement of the Chief Justice of the Supreme Court, 
embodied in his order refusing the application for a writ 
of error. 


(Record, page 20.) 


“Where the consideration of a question is prima 
facve within the jurisdiction of a State Court, such as de- 
termining to whom the surplus of a fund raised by the 
foreclosure of a mortgage belongs—if the person who 
gave the mortgage becomes bankrupt, and his assignee 
goes into the State Court, submits to its jurisdiction, and 
nowhere asserts in any way the rights of the Federal 
Courts in the matter, he cannot after taking his chance 
for a decision in his favor, and getting one against him, 
raise in this Court the point of want of jurisdiction in 
the State Court.” 

Mays vs. Fritton. 20 Wallace 414. | 


This case is perfectly analagous with the above. 


The receiver raises the question of jurisdiction for the 
first time in his application to this Court. 


Also see 17 Wallace, 19; same, 409, 412; 18 Wal- 
lace, 237, 552, 236, 472. 

In order to give the Supreme Court jurisdiction the 
record must show that the point was brought to the atten- 
tion of the State Court and decided by it. It is not 
sufficient that the point was in the case and might have 
been raised and decided. 

6 Wall., 382: 6 Wall., 632; 12 How., 165; 18 How.., 
71; 14 Wall., 216;9 Wall., 611, 15 Wall., 208; 14 
Wall., 15. 
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The record not only fails to shew that the point 
was raised and decided, but Chief Justice Bermudez 
states that it was not urged or even alluded to in the 
Supreme Court.  _ 

“A question presented in the subordinate tribu- 
nal will not give jurisdiction unless it is also presented 
in the appellate tribunal.” 

Caperton vs. Bowyer, 14 Wallace 216; 98 U. 
S. 140; 13 Peters 157; 4 Wall 177; 5 Howard 317. 


ON THE MERITS. 

It is manifest that this writ of error was taken for 
delay. 

Neither the Consolidated Association, nor Denis 
and others, have any interest to prevent the erasure 
of the mortgage complained of. The receiver, (one 
of the plaintiffs in error) has himself testified that all 
the installments. due upon the stock have been paid, 
except one, which is barred by prescription. 

Denis and others, holders of bonds, have no in- 
terest, the property being discharged by the payments 
made from all liability for the turther payment of their 
bonds. 

This has been finally decided by the Supreme 
Court of Louisiana, in the case of Consolidated As- 
sociation vs. Lord, 35th La. Ann. 425, to which your 
Honors are respectfully referred for a full history of 
the consolidated debt. 

The present case is precisely similar to that of Lord, 
and whether this Honorable Court should or should not 
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find itself ‘vested with jurisdiction to entertain the 
writ of error, the ends of justice will be subserved, and 
useless litigation and delay prevented should you afirm 
the decision of the Supreme Court of Lonisiana. 


The appeal is manifestly taken for delay and to em- 
barrass Relator in his endeavor to realize the benefit of 
the Lord decision in his favor. , 


His title is clouded by a mortgage to secure a debt 
which he has paid. He can only proceed to have his 
mortgage erased in the State Court, which alone has ju- 
risdiction. The receiver and the bondholders are nomi- 
nal parties, and he is compelled to cite them in order to 
show their want of interest. The bondholders, who de- 
sire to delay or to defeat the execution of the final de- 
cree of the Supreme Court in the Lord case, interposed a 
plea to the jurisdiction for the receiver which they 
could not make for themselves, and obtain a writ 
of error, which can only result in delay. The receiver, 
who has no interest, lends his name to this proceeding, 
which can result in no benefit to the estate which he 
administers. The decision of the Supreme Court of 
Louisiana should be affirmed, in order to rebuke such 
frivolous proceedings. 


Respectfully submitted, 
B. F. JONAS, 


Of Counsel. 


OCTOBER TERM, 1=85. 


Norge 274 


; EDWARD LELOUP, PLAINTIFF IN ERROR, 
US. 


THE PORT OF MOBILE. 


TO THE SUPREME COURT OF THE STATE OF 
ALABAMA. 


IN ERROR 


FILED AUGUST 26, 1885. 
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find itself vested with jurisdiction to entertain the 
writ of error, the ends of justice wili be subserved, and 
useless litigation and delay prevented should you afirm 


the decision of the Supreme Court of Lonisiana, 


The appeal is manifestly taken for delay and to em- 
barrass Relator in his endeavor to realize the benefit of 
the Lord decision in his favor. 

His title is clouded by a mortgage to secure a debt 
which he has paid. He can only proceed to have his 
mortgage erased in the State Court, which alone has ju- 
risdiction. “The receiver and the bondholders are nomi- 
nal parties, and he is compelled to cite them in order to 
show their want of interest. The bondholders, who de- 
sire to delay or to defeat the execution of the final de- 
cree of the Supreme Court in the Lord case, interposed a 
plea to the jurisdiction for the receiver which they 
could not make for themselves, and obtain a writ 
of error, which can only result in delay. The receiver, 
who has no interest, lends his name to this proceeding, 
which can result in no benefit to the estate which he 
administers. The decision of the Supreme Court of 
Louisiana should be affirmed, in order to rebuke such 
frivolous proceedings. 


Respectfully submitted, 
B. F. JONAS, 


Of Counsel. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 185. 


No. 920. v2 274 


EDWARD LELOUP, PLAINTIFF IN ERROR, 


US. 


| THE PORT OF MOBILE. 


IN ERROR TO THE SUPREME COURT OF THE STATE OF 
ALABAMA. 


FILED AUGUST 25, 1885. 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1885. 


No. 920. 


EDWARD LELOUP, PLAINTIFF IN ERROR. 
US. 


THE PORT OF MOBILE. 


IN ERROR TO THE SUPREME COURT OF THE STATE OF 
ALABAMA. 


Mriginal. Print. 
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JUDD & DETWEILER, PRINTERS, WASHINGTON, 


EDWARD LELOUP YS. THE PORT OF MOBILE. 1 
Supreme Court of the State of Alabama. December Term, 
1884. 


Turspbay, Dec. 2nd, 1884. 
Be it remembered that a regular term of the supreme court of the 
State of Alabama was begun and holden according to law at the 
capitol, in the city of Montgomery, on Tuesday, the second day of 
December, A. D. eighteen hundred and eighty-four, it being the 
first Tuesday of the said month. 


Present and presiding as justices of said court: Hon. George W. 
Stone, chief justice; Hon. Henderson M. Somerville, associate jus- 
tice; Hon. David Clopton, associate justice. 


Transcript of the record and proceedings had in the cireuit court 
of Mobile county, State of Alabama, in a certain cause lately 
pending therein, in which The Port of Mobile was plaintiff and 
Edward Leloup, agent of the Western Union Telegraph Com- 

pany, was defendant; which case was determined in said 
2 circuit court at the fall term, 1884, thereof, and appealed 
to the April term, 1885, of the supreme court of the State 

of Alabarna. 


Complaint. 
Circuit Court of Mobile County, Alabama. Fall Term, 1883. 


THe Port oF Mosixe, PI’tf, 
U8. 
Epwarp Letoup, Agent Western Union Tel. Co., Def’d’t. 


The plaintiff, which is a municipal! corporation chartered by and 
existing under the laws of the State of Alabama, claims of the de- 
fendant the sum of five dollars as a penalty for the violation of an 
ordinance of said municipal corporation adopted and in force on 
and before the 28th day of August, A. D. 1883; which said ordi- 
nance is as follows, to wit: 

se it ordained by the Mobile police board— 

“That the licence tax for the year from the 15th of March, 1883, 
to the 5th of March, 1884, be, and the same is hereby, fixed as 
follows : 

* * ** . . * * 

“On telegraph companies, $225.00.” 

Be it further ordained: Foreach and every violation of the afore- 
said ordinance the person convicted thereof shall be fined by the 
recorder not less than one nor nore than fifty dollars. 

And the plaintiff avers that heretofore, to wit, on the 28th 

3 day of August, 1885, the defendant, Edward Leloup, being 
the managing agent of the Western Union Telegraph Com- 

any, a corporation having its place of business in the said port of 
Mobile, and then and there engaged in the business and occupation 
of transmitting telegrams from and to — within the State of 
Alabama and between the private individuals of the State of Ala- 
bama, as well as between citizens of said State and citizens of other 
1—V20 
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States, committed a breach of said ordinance by neglecting and re- 
fusing to pay said license to the said municipal corporation, the said 
Port of Mobile. 

And plaintiff further avers that for the breach of said ordinance 
by the defendant as aforesaid the recorder of the said Port of Mobile 
afterwards, to wit, on the 29th day of August, 1883, duly and law- 
fully imposed on said defendant a fine of five dollars, whereby said 
defendant became and is liable to pay to the plaintiff the said sum 
of five dollars. 

BRAXTON BRAGG, 
PP qs Atty. 

Filed in office December 5th, L883. 

R. E. JONES, Clerk. 


Demurrers to Complaint. 
4 Circuit Court, Mobile County. 
THe Port oF MosiILe vs. Evwarp Letoup, Ag’t. 
? > 


Now comes the defendant, by his attorney, and demurs to the 
complaint, and for causes of demurrers show: 


ist. That the said cause of action being founded on a penalty and 
fine imposed by the recorder if the plaintiff fails to show the exist- 
ence of any valid ordinance or law authorizing the imposition of 
any such fine or penalty. 
2nd. Said complaint, seeking to recover a penalty for an alleged 
breach of an ordinance, fails to show the existence of any such valid 
ordinance and such breach thereof as would entitle the plaintiff to 
recover. 
CLARK & CLARK, 
Att’'ys for Def ’d't. 
Filed in office January 7th, 1884. 
R. E. JONES, Clerk. 
Pleas. 


Circuit Court, Mobile County. Fall Term, 1883. 


THE Port or MosBILe 
vs. 
Epwarp Letoup, Agent Western Union Tel. Co. 


Without waiver to his demurrer to the complaint. 


Now comes the defendant, and for answer to said complaint pleads 
in short by consent : 


= 


5 First. The general issue. 

Second. And for further plea to said complaint defendant 
says actio non, because he says that he was, at the time of the alleged 
breach of said alleged ordinance, the duly-appointed manager at the 
Portof Mobile of the Western Union Union Telegraph Company. That 
said Western Union Telegraph Company, the employer of this de- 
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fendant, was, prior to the fifth day of June, 1867, a telegraph com- 
pany duly incorporated and organized under the laws of the State 
of New York, and by its charter authorized to construct, maintain, 
and operate lines of telegraph in and between the various States of 
the Union, including the State of Alabama. Thaton said fifth day 
of June, 1867, the said telegraph company duly filed its written ac- 
ceptance with the Postmaster Goncael of the United States of the 
restrictions and obligations of an act of Congress entitled “An act 
to aid in the construction of telegraph lines and to secure to the Gov- 
ernment the use of the same for postal, military, and other pur- 
poses,” approved July 24th, 1866. That in accordance with the au- 
thority of its said charter and the said act of Congress, and by agree- 
ment with the railroad companies, the said Telegraph Company 
constructed its lines, and was, at the time of the said alleged 

breach of said ordinance, maintain-g and operating said 
6 lines of telegraph on the various public railroads leading into 

or through the said Port of Mobile, to wit, The Mobile and 
Ohio railroad, a railroad extending from the said Port of Mobile, in 
Alabama, through the States of Mississippi, Tennessee, and Ken- 
tucky, to Cairo, in the State of Illinois; The Louisville and Nash- 
ville railroad, extending from Cincinnati, in the Stateof Ohio, through 
said Port of Mobile to New Orleans,in the State of Louisiana, witha 
branch extending from said State of Alabama over the Pensacola 
and Louisville railroad to Pensacola, in the State of Florida. That 
the said telegraph lines so running into or through said Port of Mo- 
bile connected with and extended beyond the termini of the said 
railroads over other railroads, making continuous lines of telegraph 
from the oftice of said company, in said Port of Mobile, to, through, 
and over all of the principal railroads, post roads, and military 
roads in and of the United States, and having offices for the trans- 
action of telegraph business in the departments at Washington, in 
the District of Columbia, and in all of the principal cities, towns, 
and villages in each of the United States and in the Territories 
thereof. That all of said railroads so leading into and through the said 
Portof Mobile and elsewhere in the United States are public highways, 
and that the daily mails of the United States are regularly carried 

thereon, under authority of law and the direction of the 
7 Postmaster General, and that said railroads and each of them 

are post roads of the United States. That said telegraph 
lines are also constructed under and across the navigable streams 
of the United States, in the State of Alabama and in the other 
States of the Union, but in all cases said lines are so constructed 
and maintained as not to obstruct the navigation of such streams 
and the ordinary travel on such military and post roads. That the 
said Telegraph Company was, before and during said year, com- 
mencing March 15th, 1883, and now is, engaged in the business of 
sending and receiving telegrams over said lines for the public be- 
tween its said office in the Port of Mobile and other places in other 
States and Territories of the United States, and to and from foreign 
countries; also in sending telegraphic communications between the 
several departments of the Government of the United States and 
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their officers and agents, giving priority to said official telegraphic 
communications over all other business. And defendant avers that 
said official telegrams have been and are sent at rates which have 
been fixed by the Postmaster Gene rat annually since the said 5th 
of June, | S67, And det nduant avers that as the mManarer of said 
company and in its name and under its direction and appointment 
and in ho other manner or capacity was he engaged Wn said tele- 
graph business at the time and the manner as alleged in 

5 sald complaint. 

Wherefore he prays judgment, «Xe. 

GAYLORD B. CLARK, 

Att'y for De f’t. 


Filed in othee January th. ISS4. 


R. E. JONES, Clerk. 
dD HiUTrreyrs. 
Circuit Court of Mobile County. Fall Term, 1885. 
THe Port or Most 


EDWARD Letoup, Agent of Western Union Telegraph Co. 

Comes the plaintiff and demurs to the second plea of defendant 
and for cause of demurrer says: 

- That the matters set forth in said pl a show no cround of ex- 
emption from the license tax on the occupation and business of the 
said corporation. 

2. ‘That the complaint shows that the corporation—the Western 
Union Telegraph Company—is engaged in the general business of 
transmitting telegrams from and to points within the State of Ala- 
bama and between thi private individuals of the State of Alabama, 
as well as between citizens of said State and citizens of other States, 
and that the license tax is on such general business and occupation. 

do. That there is no averment in said plea that the license tax im- 
posed on the business of said corporation is unreasonable or excess- 

lve or partial or beyond the usua 
v ; police power of the municipal corporation of thre Port of 
Mobile. 


4. That the provisions of the act of Congress of July 24th, 1866, 
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referred to in said plea, are insuflici | 
tion from the usual and ordinary license tax on its business and oe- 
cupation in the Port of Mobile. 

). That said plea does not show any att mpt on the part of the 
municipal corporation, the plaintiff, to interfere with the foreign or 
interstate business of the said Telegraph Company. 

BRANTON BRAGG, 
Att'y for PU ff. 


Cht tO exempt the sald corpora- 


Filed in office January 7th, 1884. 
R. E. JONES, Clerk. 
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Ruling on De nieurrers. Demurvrers lo Complaint Overruled. 
Circuit Court. 


JANUARY 14ruH, 1554. 


Tue State oF ALABAMA, Mobile County: 


Tue Port or MospiLe 
is, 


Epwakp Letoup, Agent of Western Union Telegraph Co. 


This day came the plaintiff and defendants, by their attorneys, 
and this cause coming on to be heard on the defendants’ demurrers 
to the complaint, it is considered and adjudged by the court that 


the same be overruled. 
10) Judgment, Ke. 


Cireuit Court. 


JANUARY 26rH, 1885. 


Tue Stare or ALABAMA, Mobile County: 


Tue Port or Mopiie 
vs. 


Epwarp Letoup, Agent of Western Union Telegraph Co. 


Def’d’t withdraws his Ist plea and the cause is submitted on the 
demurrer to the 2nd plea, which plea is sustained, and def’d’t de- 
clining to plead over, judg't ni dicit is rendered for the pI’ff. Ver- 
dict for 85.00 

Now come the parties, by their attorneys, and the defendant with- 
draws his first plea. Thereupon the said cause coming on to be 
heard on the demurrers of the plaintiff to the second plea of defend- 
ant, it is ordered and adjudged by the court that the said demurrers 
be, and the Same are hereby, sustained. 

Ther Upon the defendant declines to pl ad further, and saying 
nothing, it is considered by the court that the plaintiff do have and 
recover of the defendant damages to be assessed by il jury. 

Thereupon came a jury of good and lawful men, to wit, Charles 
W. Gelbke and eleven others, who, being duly empannelled and 
sworn well and truly to assess the damages sustained by the plain- 
tiff herein, upon their oaths do Bay: We, the jury, assess the dam- 

ages of plaintiff at five dollars.” 


1] Wherefore it is considered by the court that the plaintiff 


have and recover of the defendant thi Sil d SUID ot five dol- 
lars, together with the costs in this behalf expended, for which let 


execution issue. 
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Praye r° for Appeal. 
Circuit Court of Mobile County. 


THE Port or MosBILe 
: Us. 
Epwarp Letoup, Agent Western Union Telegraph Co. 


Now comes the defendant, Edward Leloup, and prays an appeal 
to the present term of the supreme court of Alabama, returnable 
first Monday in April next. 

GAYLORD B. CLARK, 
Att’y for Def't. 


Filed in office January 26th, 1886. 
R. E. JONES, Clerk. 


Appeal Bond. 
Circuit Court. 
THE STate OF ALABAMA, Mobile County: 


Know all men by these presents that we, The Western Union Tel- 
egraph Company, C. G. Meriwether, and Gaylard B. Clark, are held 
and firmly bound unto the Port of Mobile, its president, heirs, ex- 
ecutors, or administrators, in the sum of one hundred dollars, for 

the payment of which we jointly and severally bind our- 
12 selves, our heirs, executors, or administrators, firmly by these 
presents. 

Sealed with our seals and dated this the eighteenth day of Febru- 
ary, 1850. 

The condition of the above obligation is such that whereas the 
above-bound Western Union Telegraph Company has this day applied 
for and obtained an appeal, returnable to the first Tuesday of April, 
1885, of the December term, 1584, of the supreme court of Alabama, 
to supersede and reverse a judgment recovered by the said Port of 
Mobile against the said Western Union Telegraph Company, at the 
fall term, 1884, of the circuit court for Mobile county, for five dol- 
lars, besides costs: | 

Now, if the said Western Union Telegraph Company shall prose- 
cute to effect its said suit in the supreme court of the said State of 
Alabama, and shall pay and satisfy such judgment as the supreme 
court shall render in the premises, then this obligation to be null 
and void; otherwise, to be and remain in full force and effect. 

WESTERN UNION TELEGRAPH COMPANY, [seat] 

By C. G. MERIWETHER, Dist. Supt. 

C.G. MERIWETHER. SEAL. 
GAYLARD B. CLARK. 5 


Filed in office January 18th, 1855. 
R. E. JONES, Clerk. 
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EDWARD LELOUP VS. THE PORT OF MOBILE. 
15 Citation in Appeal. 
Circuit Court. 
Tue Stare or ALABAMA, Mobile County: 


io the Sheriff of Mobile county, Greeting: 


Whereas at a term of the circuit court of Mobile county, for Mo- 
bile county, held on the eleventh Monday after the fourth Monday 
in September, 1884, in a certain cause in said court, wherein the 
Port of Mobile was plaintiff, and Edward Leloup, as agent of the 
Western Union Telegraph Company, was defendant, a judgment 
was rendered against said defendant, to recover which judgment 
the said Western Union Telegraph Company has on this day ap- 
plied for and obtained from this office an appeal returnable to the 
supreme court of the State of Alabama, to be held at Montgomery 
on the first Tuesday of April next, and the necessary bond having 
been given by the said Western Union Telegraph Company with 
C. G. Meriwether and Gaylord B. Clark, sureties : 

Now, you are hereby commanded, without delay, to cite the said 
Port of Mobile, or Braxton Bragg, Esq., its attorney, to appear at 
the next term of our said supreme court, to defend against the said 
appeal, if they think proper. 

Witness Richard E. Jones, clerk of the circuit court of said county, 

this 18th day of February, A. D. 1885. 
14 Attest: R. E. JONES, Clerk. 


She rif’s Re turn. 


Received Feb. 18th, 1885, and on the same day I served a copy of 
the within citation in appeal on Braxton Bragg, Esq. 
WM. J. “BR AINARD, 
Sh’ i, M. Cc’ 
By W. A. BOSS, D. S. 


L% rtificate of y | ppe al. 


THe STATE or ALABAMA, : 
Mobile County, & 


I, Richard E. Jones, clerk of the circuit court of Mobile county, 
State of Alabama, do hereby certify that the foregoing ten pages, 
numbered from 1 to 10, both inclusive, contain a full, true, correct, 
and complete transcript of the record and proceedings had in said 
circuit court in a certain cause lately pending therein, in which the 
Port of Mobile was plaintiff, and Edward Leloup, agent of the 
Western Union Telegraph Company, was defendant, which case 
was determined in said court at the fall termn, 15584, thereof. 

And I further certify that on the 15th day of February, 1885, the 
said defendant took an appeal from the judgment therein rendered 
in said case to the April term, 1885, of the supreme court of the 

State of Alabama. 
15 In witness whereof I have hereunto set my hand and af- 
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fixed the seal of said circuit court of Mobile county, at Mobile, 
Alabama, on this the 6th day of March, A. D. 1885. 
Attest: : R. E. JONES, Clerk. 


1 div., 529. 
Filed April 13, 1885. 
SANFORD, Clerk. 


Supreme Court. 
Turspay, May 19, 1885. 
The court met pursuant to adjournment. 


Present and presiding: Hon. Henderson M. Somerville, associate 
justice; Hon. David Clapton, associate justice. 


Mobile Cireuit Court. 


EpWARD LELoup, Ag't, ) 


vs. >1 Div. 529. 
Tue Port or MospILe. { 


Come the parties, by attorneys, and submit this cause on briefs for 
decision. 


Supreme Court. 
Tuurspay, May 21, 1885. 


The court met pursuant to adjournment. 
16 Present: All the justices. 
; > * 


~ - * *K * 


Mobile Circuit Court. 


Epwarp Letoup, Agent, ) 
vs. -1 Div. 529. 
THe Port or MoBILe. 


Come the parties, by attorneys, and the record and matters therein 
assigned for error being submitted on briefs, and duly examined and 
understood by the court, it is considered that in the record and pro- 
ceedings of said circuit court there is no error. It is therefore con- 
sidered that the judgment of said court be in all things affirmed. 
It is also considered that the appellant and the Western Union Tel- 
egraph Company, C. G. Meriwether, and Gaylord B. Clark, sureties 
on the appeal bond, pay the amount of the judgment of said circuit 
court and ten per cent. damages, and interest thereon, and the cost 
of appeal in this court and in the circuit court. 

May 21, 1885. 

Affirmed on authority of Port of Mobile vs. Edward Leloup in 
manuscript. The opinion in that case is made the opinion in this. 

Per curvam. 
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17 Appeal from Mobile Circuit Court. 


Supreme Court. Dec. Term, 1884. 


Tue Port or MosBILe 
v8. 1 Div. 487. 
EpWARD LELOUP. 


STONE, C. J: 


The act to incorporate the Port of Mobile, approved Feb. 11th, 
1879, (pamph. acts 392, 409,) confers authority on the city govern- 
ment to levy and collect a license tax “from all persons or corpora- 
tions trading or carrying on any business, trade, or profession, by 
an agent or otherwise, within the limits of said -corporation.” The 
Mobile police board by an ordinance ordained “ that the license tax 
from the 15th of March, 1883, to the 15th of March, 1884, be, and the 
same is hereby, fixed as follows: * * * On telegraph compa- 
nies, $225.” The Western Union Telegraph Company, a corpora- 
tion chartered without the State, had an office in the Port of Mobile 
of which appellee was the chief manager. At that office the com- 
pany received and transmitted messages from and to points both 
without and within the State of Alabama. It had complied with 
the requirements of the act of Congress. Revised Statutes, §§ 5263, 
et seq. 

The telegraph company, through its agent, the appellee, 

18 refused to take out or pay for the license aforesaid, and con- 
tinued to do business without such license. A penalty was 
assessed against the agent for a violation of the ordinance and this 
suit was brought for its recovery. The defence was that the ordi- 
nance Is an attempt to regulate commerce and violative of the clause 
of the Constitution of the United States which confers on Congress 
the “ power to regulate commerce with foreign nations and among 
the several States.” The circuit court held the defence good and 
gave judgment against the Port of Mobile. 

Is the ordinance a violation of the Constitution of the United 
States? We will not guinsay that this license tax was imposed as a 
revenue measure—as a means of taxing the business, and thus com- 
pelling it to aid in supporting the city government. ‘That no reve- 
nue for State or municipal purposes can be derived from the agencies 
or instrumentalities of commerce, no one will contend. The ques- 
tion generally mooted is, How shall this end be attained? In the 
light of the many.adjudications on the subject, the ablest jurists will 
admit that the line which separates the power from its abuse is some- 
times very difficult to trace. No possible good could come of any 
attempt to collate, explain, and harmonize them. We will not at- 

tempt it. We confess ourselves unable to draw a distinction 
19 between this case and the principle involved in Osborne vs. 
Mobile, 16 Wall.,479. In that case the license levy was up- 
held, and we think it should be in this. Joseph vs. Randolph, 71 
Ala., 499. ) 
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The rulings of the circuit court were not in harmony with these 
views. 

Reversed and remanded. 

UNITED STATES OF AMERICA, 88: 
The President of the United States to the honorable the supreme 
court of Alehbama, Greeting: 

Because in the record and proceedings and also in the rendition 
of the judgment of a plea which is in the said supreme court before 
you, or some of you, being the highest court of law or equity of the 
said State in which a decision could be had in the said suit between 
Edward Leloup against the Port of Mobile, wherein was drawn in 
question the validity of the statute of or an authority exercised under 
the United States, and the decision was against their validity, and 
wherein was drawn in question the validity of a statute of or an 
authority exercised under said State on the ground of their being 
repugnant to the Constitution or laws of the United States, and the 
decision was in favor of such, their validity; and wherein was 

drawn in question the construction of a clause of the Consti- 
20 ’ tution or statute of or commission held under the United 

States, and the decision was against the title, right, privilege, 
or exemption specially set up or claimed under such clause of the 
said Constitution and statute, a manifest error hath happened to the 
great damage of the said Edward Leloup, as by his complaint ap- 
pears : 

We, being willing that error, if any hath been, should be duly 
corrected, and full and speedy justice done to the parties aforesaid 
in this behalf, do command you, if judgment be therein given, that 
then, under your seal, distinctly and openly, you send the records 
and proceedings aforesaid, with all things concerning the same, to 
the Supreme Court of the United States, together with this writ, so 
that you have the samie at Washington on the second Monday of 
October next, in the said Supreme Court, to be then and there held, 
that the record and proceedings aforesaid being inspected, the said 
Supreme Court may cause further to be done therein to correct that 
error, what of right and according to the laws and customs of the 
United States should be done. 

Witness the honorable Morrison P. Waite, Chief Justice of the 
said Supreme Court, the 28th of May, in the year of our Lord one 
thousand eight hundred and eighty-five. 

J. W. DIMMICK, 
21 Clerk of the Circuit Court of the United States 
for the Middle District of Alabama. 


Allowed by Geo. W. Stone, Chief Justice Supreme Court of Ala- 
bama, May 28, 1885. 
The Supreme Court of Alabama. 


Know all men by these presents: That we, Edward Leloup, C. G. 
Meriwether, and Gaylard Bb. Clark, are held and firmly bound unto 
The Port of Mobile in the full and just sum of five hundred dol- 
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lars, to be paid to the said Port of Mobile or its certain attorney, 
successors, or assigns ; to which payment, well and truly to be made, 
we bind ourselves, our heirs, executors, and administrators, jointly 
and severally, by these presents. 

Sealed with our seals and dated this twenty-sixth day of May, in» 
the year of our Lord one thousand eight hundred and eighty-five. 


Whereas lately at a regular term of said court, in a suit depend- 
ing in said court between Edward Leloup and The Port of Mobile, 
a judgment was rendered against the said Edward Leloup, and the 
said Edward Leloup having obtained a writ of error and filed a 
copy thereof in the clerk’s office of the said court to reverse the 

judgment in the aforesaid suit, and a citation directed to the 
22 said Port of Mobile citing and admonishing it to be and 

appear at a Supreme Court of the United States to be holden 
at Washington the second Monday of October next: 

Now, the condition of the above obligation is such that if the 
said Edward Leloup shall prosecute his writ of error to effeet and 
answer all damage 5 and costs if he shall fail to make his plea good, 
then the above obligation to be void; else to remain in full force 
and virtue. 

EDWARD LELOUP, | SEAL. | 
By GAYLARD B. CLARK, Att'y. SEAL, 
C. G. MERIWETHER. | SEAL. 
GAYLARD B. CLARK. | SEAL. | 


Sealed and delivered in presence of— 


Witness: P. McGAULY. 


Approved May 28, 1885, by— 
GEO. W. STONE, 
Chas f Justices Supre me C0 yt of Alabama. 


The above bond Its sufficient. 
BRAXTON BRAGG, 
Att'y Port of Mobile. 


Citation. 
The United States of America to the Port of Mobile, Greeting: 


You are hereby cited and admonished to be and appear at a 5u- 
preme Court of the United States to be holden at Washington 
23 on the second Monday of October next, pursuant to a writ ol 
error tiled in the clerk’s othee of the ecireuit court of the 
United States for the middle district of Alabama, wherein Edward 
Leloup is plaintiff in error and you are a fendant in error, to show 
cause, if any there be, why the judgment rendered against the said 
plaintiff in error as in the said writ of error mentioned should not 
be corrected and why speedy justice should not be done to the par- 
ties in that behalf. 7 . 
Witness the honorable George W. Stone, chief justice supreme 
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court of Alabama, this 28th day of May, in the year of our Lord one 


thousand eight hundred and eighty-five. 
GEO. W. STONE. 


On this —— day of ,in the year of our Lord one thousand 
eight hundred and eighty-five, personally appeared ——, the sub- 
scriber, , and makes oath that he delivered a true COpy of the 
within citation to ——. 


I acknowledge service of the above citation on writ of error sued 
out for the supreme court of Alabama. 
May 29, 1885. BRAXTON BRAGG, 
Att'y for Port of Mobile. 


24 THE STATE OF ALABAMA, Montgomery County: 


& John W. A. Sanford, ec ‘lerk of the supreme eourt of the State of 
Alabama, do hereby certify that the foregoing pages, numbered from 
1 to 23, inclusive, contain a full, true, and correct copy of the record 
and proceedings of the said supreme court in the cause lately pend- 
ing in said court, wherein Edward Leloup, Agent of the Western 
Union Telegraph Company, was appellant, and the Port of Mobile 
was appellee, and that the writ of error hereunto attached is the 
original writ issued, allowed, and filed in the office of the clerk of 
said supreme court, and that the citation hereto attached was issued, 
and return of said citation filed in said office of the clerk of said 
supreme court. 

In witness whereof | have hereunto set my hand and affixed the 
seal of said supreme court, at the capitol in the city of Montgomery, 
on the 14th day of August, A. D. eighteen hundred and eighty-five. 

[Seal of the Supreme Court of Alabama. ] 


| JOHN W. A. SANFORD, 
Clerk of the Supreme Court of the State of Alabama. 


25 UNITED STATES OF AMERICA, 88: 


The President of the United States to the honorable the supreme 
court of Alabama, Greeting: 


Because in the record and proceedings and also in the rendition 
of the judgment of a plea which is in the said supreme court, be- 
fore you, or some of you, being the highest court of law or equity 
of the said State in which a decision could be had in the said suit 
between Edward Leloup against the Port of Mobile, wherein was 
drawn in question the v -alidity of the statute of, or an authority ex- 
ercised under, the United States, and the decision was against their 

validity, and wherein was drawn in question the validity of a stat- 
ute of, or an authority exercised under, said State. on the ground of 
their being repugnant to the Constitution or laws of the United 
States, and the decision was in favor of such. their v; alidity; and 
wherein was drawn in question the construction of a clause of the 


EDWARD LELOUP VS. THE PORT OF MOBILE. 13 


Constitution, or statute of, or commission held under, the 
26 United States, and the decision was against the title, right, 
privilege, or exemption specially set up or claimed under 
such clause of the said Constitution and statute, a manifest error 
hath happened to the great damage of the said Edward Leloup, as 
by his complaint appears, we being willing that error, if any hath 
been, should be duly corrected, and full and speedy justice done to 
the parties aforesaid in this behalf, do command you, if judgment 
be the ‘rein given, that then, under your seal, distinctly and openly, 
you send the records and proceedings aforesaid, with all things con- 
cerning the same, to the Supreme Court of the United States, to- 
gether with this writ, so that you have the same at Washington on 
the second Monday of October next, in the said Supreme Court, to 
be then and there held, that the record and proceedings aforesaid 
being inspected the said Supreme Court may cause further to be 
done thereon to correct that error, what of right and accord- 
27 ing to the laws and custom of the United States should be 
done. 

Witness the honorable Morrison P. Waite, Chief Justice of the 
said Supreme Court, the 28th of May, in the year of our Lord one 
thousand eight hundred and eighty-five. 

[Seal of the United States Circuit Court, Middle District of Alabama. ] 

J. W. DIMMICK, 
Clerk of the Circuit Court of the United States 
for the Middl District of Alabama. 


Allowed by Geo. W. Stone, Chief Justice Supreme Court of Ala- 
bama, May 28, 1885. 


[Endorsed :] Writ of error. Port of Mobile. 
25 Original of Citation. 


The United States of America to the Port of Mobile, Greeting: 

You are hereby cited and admonished to be and appear at a 5u- 
preme Court of the United States to be holden at Washington on the 
second Monday of October next, pursuant to a writ of error filed in 
the clerk’s office of the circuit court of the United States for the 
middle district of Alabama, wherein Edward Leloup is plaintiff in 
error and you are defendant in error, to show cause, if any there be, 
why the judgment rendered against the said plaintiff in error, as in 
the said writ of error mentioned, should not be corrected, and why 
speedy justice should not be done to the parties in that behalf. 

Witness the honorable George W. Stone, chief justice supreme 
court of Alabama, this 28th day of May, in the year of our Lord one 
thousand eight hundred and eighty-five. 


GEO. W. STONE. 


On this —— day of ——, in the year of our Lord one thou- 
sand eight hundre dande ighty-1 five, pe rsonally appeared 
be fore me, the subscriber, and makes oath that he deliv- 
ered a true copy of the within citation to 
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14 EDWARD LELOUP V8. THE PORT OF MOBILE. 


I acknowledge service of the above citation on writ of error sued 
out tothe supreme court of Alabama. 
May 29th, ’85. 
BRAXTON BRAGG, 
Att'y for Port of Mobile. 
[Endorsed :] Citation. (Original.) Ed. Laluup vs. Port of Mobile. 
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Edward 
Leloup, plaintiff in error, vs. The Port of Mobile. Filed August 
25th, 1885. 


Supreme Court of the United States, 


OCTOBER TERM, 1887. 


No. 274. 


EDWARD LELOUP, PLAINTIFF IN ERROR, 
VS. 


THE PORT OF MOBILE, DEFENDANT. 


IN ERROR TO THE SUPREME COURT OF THE STATE OF ALABAMA, 


Brief of GAYLORD B. CLARK for Plaintiff in Error. 
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Supreme Court of the United States, 


OCTOBER TERM, 1887. 


KDWARD LELOUP, PLAINTIFF IN ERROR, 
VS. 
THE PORT OF MOBILE, DEFENDANT. 


IN ERROR TO THE SUPREME COURT OF THE STATE OF ALABAMA, 


Brief of GAYLORD B. CLARK for Plaintiff in Error. 


STATEMENT OF THE CASE. 


Prior to the 15th of March, 1883, the defendant in error by 
its governing body the Mobile Police Board, and pursuant to 
the powers conferred by its charter, adopted an ordinance ex- 
acting a license tax from all Telegraph Companies of $225 for 
the year commencing March 15, 1883, with a penalty for its 
violation. 

The Western Union Telegraph Company failed to take out 
such license or to pay the said license fee. Thereupon, on the 
28th of August, 1883, Edward Leloup, the managing agent of 
said Telegraph Company was arrested and fined by the Re- 
corder of Mobile for a violation of said ordinance, in that he 
had done the business of said Western Union Telegraph Com- 
pany without such license. 
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The said Leloup gave a bond and appealed from said judg- 
ment of conviction to the Circuit Court of Mobile county. 
Thereupon, according to the practice in such cases, the Port of 
Mobile, by its attorney, filed its complaint in said court for the 
recovery of said fine. This complaint recited the passage of 
the ordinance establishing the license tax in question, and the 
penalty imposed for doing a telegraph business without having 
first paid such tax. The complaint then alleged that the de- 
fendant, Edward Leloup, being the managing agent of the 
Western Union Telegraph Company, a corporation having its 
place of business in said Port of Mobile, and then and there 
engaged in the business and occupation of telegraphing for the 
public, had on a certain day committed a breach of said ordi- 


nance and that the Recorder had imposed a fine therefor on 


said Leloup whereby he became liable to pay the said sum, &e 


(Record, p. 1.) 


To this complaint the defendant demurred (Record, p. 2), 
which demurrer was overruled by the court (Record, p. 5.) 
The defendant then filed a plea of general issue (subsequently 
withdrawn), and a special plea (Record, p. 2) which sought to 
justify the refusal of the Western Union Company to pay such 
license as @ pre-requisite to its doing a telegraph business, upon 
the ground that said company did business upon the post 
roads only of the United States, and that it had duly filed with 
the Postmaster General of the United States its acceptance of 
the act of Conpress, approved July 24, 1866, entitled ‘ An act 
“to aid in the construction of telegraph lines and to secure to 
“the government the use of the same for postal, military, and 
‘other purposes.”’ 

To this special plea the plaintiff below filed its demurrers 
(Record, p. 4). 


The Circuit Court overruled these demurrers and gave judg- 


ment for Leloup, but on the appeal of the Port of Mobile the 
said judgment was reversed by the Supreme Court of Alabama. 


(All papers relating to the said appeal and all judgments re- 
versed by the said Supreme Court are omitted from this record, 
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excepting the opinion of the Supreme Court). 

The cause being remanded by the Supreme Court the de- 
murrers of the Port of Mobile to Leloup’s special plea were SUs- 
tained, and final judgment ni/ dicet was entered against him 
for the amount of the fine. (Record, p. 5.) 

irom this last judgment Leloup took an appeal (Record, 
p.6) which was affirmed on the authority of the opinion entered 
on the first appeal (Record, pp. 8 and 9), and Leloup now sues 
out his writ of error to the Supreme Court of the United States. 


ASSIGNMENTS OF ERROR. 


| The Supreme Court of Alabama erred—. ' 
l. In affirming the judgment of the Circuit Court over- 

ruling the demurrers of Leloup to the complaint. (Record, 
pp. 2 and 5.) 

2. In affirming the judgment of the lower court sustaining 

the demurrers of the Port of Mobile to the special plea of 

Leloup, and in entering final judgment against said Leloup. 

(Record, pp. 4, 5 and 8.) 


ARGUMENT 


By the laws of Alabama in force at the time the alleged 
license was exacted, the said business done and the said fine 
imposed, the Western Union Telegraph Company was required 
to pay taxes to the State, County and Port of Mobile, on its 
poles, wires, fixtures, and other property, at the same rate and 
to the same extent as other corporations and individuals were 
required to do. Besides the tax on tangible property, they 
were also required tO pay a tax of three-quarters of one per 
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cent. on the gross receipts of said company within the State as 
a subject of taxation. (See Post Appendix A.) 

The license tax here demanded is in addition to the forego- 
ing property and gross receipt taxes, and is what it purports 
to be, viz: A tax for the grant of a license to exercise the priv- 
ilege of doing a telegraph business over the post roads of the 
United States to and from the Port of Mobile. Without the 
prior payment of which, if the law be valid, no license can be 
granted, and without which license the business cannot be law- 
fully conducted, and all those engaging therein, in violation of 
the ordinance, whether as principal or agent, would be subject 
to arrest, fine and imprisonment, from day to day until they 
be compelled to desist from such business. 

It is very obvious that the license tax in question was not 
intended as, or a substitute for, a property tax. Nor is the 
license in any sense a mere police regulation with the tax as an 
incidental fee. It is clearly an additional tax to the others for 
the sole purpose of raising additional revenue. This is clearly 
shown, not only by the nature and amount of the tax, but such 
is the avowed purpose of the statute which authorizesits impo- 
sition. (Acts 1878-9, p. 392, Sec. 30, vide Appendix A.) 


NATURE AND EFFECT OF THE TAX. 


A license is defined to be a grant of permission; a power or 
authority given to another to do some lawful act, as to carry 
on certain trades, to practice a profession, etc. 

2 Burrell’s Law Dict., Title License. 
Gibbons vs. Ogden, 9 Wheaton, 1, (213). 

It is most generally a combined exercise of both the police 

and taxing power. 
Burroughs on Taxation, Sec. 
When imposed under the taxing’ power it becomes that 
kind of an occupation tax more properly denominated a privi- 
lege tax ; and a privilege is defined to be the exercise of an occu- 
pation or business which requires a license from some proper 
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authority designated by a general law, and not open to all, or 
to any one without a license. 
surroughs’ Taxation, Sec. 77. 
Cooley on Taxation, p. 385. 
t Sneed, (Tenn.) 193, (258). 

[n such a case where properly imposed the business carried 

on without a license will be illegal. 
Cooley on Taxation, p. 385. 
Page vs. The State, 11 Ala., 849. 

In Stein vs. The Mayor of Mobile, 49 Ala., 363, it was said, 
(p. 369) that a license tax was in restraint of a privilege. 

Mr. Justice Mathews, in speaking of the license or privilege 
tax, says: ‘‘ The question of the right to impose a tax as a 
condition of the exercise of the privilege resolves itself into the 
broader question of the right to prohibit it altogether; for 
that which it may license it may forbid. Indeed, it is forbidden 
unless it is licensed.’’ 

Pullman Southern Car Co. vs. Nolan, Comptroller. 

Same vs. Montgomery County. 

State of Tenn. vs. Pullman Southern Car Co., 22 Fed. 
Reporter, p. 276, December 30, 1884. 

See, also, License Tax Cases, 5 Wal. 462, 470. 


VIOLATES THE CONSTITUTION OF THE UNITED STATES. 


[ contend that the license in question violates the following 
provisions of the Constitution of the United States, viz: 

1. Article 1, Sec. 8, Par. 3, which provides that Congress 
has power to ‘“‘regulate commerce with foreign nations and 
‘‘among the several States’”’ 

2. Ibid, Par. 7: “and to establish post offices and post 


“roads.” 

8. Art. 6, Par. 2: ‘The Constitution of the United States 
‘‘and the laws made in pursuance thereof are the supreme law 
‘of the land.” 
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Under the above named powers vested in Congress to regu- 


late commerce among the several States, and to establish post 
offices and post roads, an act was passed on the 14th day of 
July, 1866, entitled ‘‘An Act to aid in the construction of tele- 
graph lines and to secure to the government the use of the same 
for postal, military and other purposes.’ 14 Statutes at 
Large, p.221, Revised Statutes of the U.S., Sec. 5263, ete. See 
Appendix WC, 

By Section 1 of said act of Congress, any telegraph com- 
pany organized under the laws of any State in the Union, it is 
declared, ‘“‘shall have the right to construct, maintain and ope- 
‘rate lines of telegraph through and over any portion of the 
‘publi domain of the United States, and over and along any 
‘of the military and post roads of the United States which 
‘have been or may hereafter be declared such by an act of Con- 
‘‘oress, and over, under, or across the navigable streams and 
‘waters of the United States.” 

By Section 2 of said act,it is declared that telegraphic com- 
munications between the several departments of the govern- 
ment and their officers and agents shall have priority over all 
other messages, and are to be sent at rates to be annually fixed 
by the Postmaster General. 

Section 3 prohibits the transfer of the privileges in vhe act 
yranted, and provides that, at any time after July 24, 1871, 
for postal, military, or other purposes, the government may 
purchase the plant of such companies, upon a valuation to be 
ascertained by appraisers mutually chosen. 

Not only does the above mentioned act authorize telegraph 
companies to construct their lines on post roads, and todoa 
telegraphic business for the government subject to the regu- 
lations of the Postmaster General, but for the purpose of still 
further subjecting the said companies to domination in the 
matter, Congress has imposed a penalty upon such companies 
should they fail to perform the services for the government 
which they assume to perform by their acceptance of the pro- 
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visions of said act. Revised Statutes of the United States, Sec. 


52969. (Appendix #). | i 


By Section 3964 of Revised Statutes of the United States 
(see Appendix J¥j/all railroads and parts of railroads are de- 
clared to be post roads of the United States. 


On the 5th day of June, 1867,the Western Union Telegraph 
Company duly filed its written acceptance with the Postmaster 
General of the United States of the restrictions and obligations 


of said act of Congress. Kecord, p. 3. 


by virtue of the said act of Congress said Western Union 
Telegraph Company was authorized to build and operate its 
lines on any of the railroads leading into or through the Port 
of Mobile, whose companies might acquiesce therein. 
Pensacola Tel. Co. vs. W. U. Tel. Co., 96 U.S., p. 1. 


To say that Telegraph Companies may construct, maintain 
and operate their lines on the railroads leading into Mobile is 
to declare that such company may carry on its business over 
said lines, and may receive and transmit messages therefor at 
Mobile or any other point or points on said lines. This is a 
privilege directly conferred on such companies by act of Con- 
gress, subject only to proper police regulations in the exercise 
of the right. 


The record shows that the defendant was the managing 
agent of the Western Union Telegraph Company at Mobile, and 
that the business done by him was the business of said com- 
pany and none other, and that the lines over which the said 
business was done were all of them constructed over the post 
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roads and navigable waters of the United States. That said 
lines connected with offices in the government departments at 
Washington, and that said company was engaged in the busi- 
ness of transmitting messages for the government under the 
terms fixed by the Postmaster General, and according to the 
restrictions and directions of the act of Congress. In addition, 
said company was engaged in the business of sending commer- 


cial messages between the States, and to and between Mobile 
and other points in the State of Alabama, as well for private 
individuals as for government officers. (Record, pp. 2, 3, 4.) 


Conceding in the argument that the Port of Mobile was 
authorized by the terms of its charter to exact a license tax 
from Telegraph Companies, and that it regularly adopted an 
ordinance to put its said powers into effect, we contend that 
the exaction of such license from said manager or company, as 
a prerequisite to the lawful exercise of its privilege of doing said 
telegraph business in the Port of Mobile, is illegal, and cannot 
be enforced, whether it be claimed as an exercise of the taxing 
or police power of the State. 

It may be there is nothing in the Constitution of the 
United States which, in the ordinary cases of corporations, 
although engaged in inter-state commerce, conflicts with the 
State’s right of taxing such corporations on both, their prop- 
erty and their gross receipts having a situs within its limits, 
and at the same time exacting a license tax as a prerequisite 
to the lawful carrying on of the business itself, coupled with the 
imposition of a penalty on the corporation or its servants, for 
the non-payment of the required tax. 

Home Ins. Co. vs. City, &c., 98 U.S., 116,123. 
License Tax Cases, 5 Wal., 284. 

State Tax R’way Gross Receipts, 15 Wal., 284.. 
Osborne vs. Mobile, 16 Wal. R., 479. 

Telegraph Co. vs. Texas, 105 U.8., 460, 464, 466. 
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But we contend that in viewof the legislation of Congress on 
this subjett, and the right directly conferred by such legislation 
on the Telegraph Company, to pursue the occupation and do 
the business of inter-state telegraphy, subject only to the con- 
ditions of the act itself; a State cannot legally impose a license 
or privilege tax, such as that demanded by the Port of Mobile. 

The absence of power in the State to exact a license tax in 
this case arises from the status of the Telegraph Company as 
an instrument of inter-state commerce, and as a governmental 
and postal agency in the dissemination of information, the pro- 
mulgation of orders and transmission of intelligence, expressly 
recognized and empowered to do business, under and by virtue 
of the act of Congress, July 24, 1866. 

Congress having the sole power as to the regulation of 
inter-state commerce, has said that it is lawful for the Tele- 
graph Company to do the business of telegraphy in this State, 
on compliance with certain conditions. Yet the license tax 
laws says, in effect, that the very same business is illegal unless 
certain other conditions are first complied with, viz: the prior 
payment of a fixed sum of money to a municipality. While 
under existing statutes the amount is small, yet if we admit 
the power to place this light obstruction in the way of a legal- 
ized business, we can have no way of limiting the Legislature, 
and a future exercise of the power might seriously hinder or 


destroy this branch of commerce altogether. 
Brown vs. Maryland, 12 Wheat., 419, 439. 

~§ In the case of the Pensacola Telegraph Company vs. the 

Western Union Telegraph Company, 6 Otto, p. 1, the Supreme 

Court of the United States say, in speaking of the act of 1866, 

supra, that ‘‘so far as it declares that the erection of telegraph 
‘‘lines shall, as against State interference, be free to all who 
“accept its terms and conditions, and that a Telegraph Com- 
‘pany of one State shall not, after accepting them, be excluded 
“by another State from prosecuting its business within her 
‘jurisdiction, is (1) a legitimate regulation of commercial inter- 
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‘course among the States, and (2) IS APPROPRIATE LEGISLA- 
“TON TO EXECUTE THE POWERS OF CONGRESS OVER THE POSTAL 
‘SERVICE; and it is not only the right but the duty of Congress 
“to take care that intercourse among the States, and the 
‘‘transmission of intelligence are not obstructed or unneces- 
‘sarily encumbered by State legislation.” 

In the case of State Tax on Railway Gross Receipts, 15 
Wal., 284, the court say on p. 293, after maintaining the tax 
on the gross receipts of a railroad, created by the State levying 
the tax: ‘But, on the other hand, the rightful powers of the 


-‘*National Government must be defended against invasion 


“from any quarter, and if it be as we have seen, that a tax on 
‘‘ooods or commodities transported into or out of a State, or 
‘‘a tax upon the owner of such goods for the right thus to 
“ transport them, is a regulation of inter-state commerce. such 
‘‘as is exclusively within the province of Congress, it is inhibited 
“by the Constitution.” 

In sustaining this tax on the gross receipts of a domestic 
railroad, as the fruits of transportation, and after they have — 
become mingled with the general property of the company, the 
court expressly declares, p. 295, that a tax upon inter-state 
transportation is invalid; and lays stress upon the fact that in 
the case of gross receipts the tax is not demanded or collected 


before it is earned, or before the business is done, the thing 


taxed not being the business itself, but the fruits of the business 
after the business has been performed. 

In Brown vs. Maryland, 12 Wheaton, 419 (448 and 449), 
Chief Justice Marshall, in speaking of the application of a 
license tax like the one here under consideration, on importers 
of goods, says: ‘“‘Any charge on the introduction and incor- 
‘poration of the articles into the mass of property of the ec un- 
‘‘try, must be hostile to the power given to Congress to regu- 
‘late commerce, since an essential part of that regulation and 
‘‘the principal object of it, is to prescribe the regular means for 
‘accomplishing that introduction and incorporation,” * * 
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and, again, when it was urged that such a prohibition would 
abridge the power of the States to tax their own citizens, said: 
‘We admit the power to be sacred, but cannot admit that it 
‘“‘may be used so as to obstruct the free course of a power 
“given to Congress. We cannot admit that it may be used so 
‘‘as to obstruct or defeat the power to regulate commerce. 
“e *  *. The taxing power of the States must have some 
‘limits. It cannot reach and restrain the action of the Na- 
‘tional Government within its proper sphere * * * = * 
‘nor the operation of any law which Congress may constitu- 
“‘tionally pass.” 

In Hall vs. DeCuir, 95 U. 5S., p. 485 (488), Chief Justice 
Waite says: “ The States regulate as a matter of domestic con- 
“cern the instruments of commerce, situated wholly within 
‘“‘ their own jurisdictions, and over which they have exclusive 


‘governmental control, except when employed in foreign or 
‘inter-state commerce, as they can only be used in the State, 
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‘their regulations for all purposes may properly be assumed by 
‘the State, until Congress acts in reference to their foreign or 
‘inter-state relations.” If it be true that there is an exception 
to the right of the State to regulate where such instrument of 
commerce lie wholly within a State, how much the more is it 
true where the property itself extends throughout the United 
States and into the Canadas and other foreign States. Again, 
the Chief Justice says in the same case, p. 488: “ We think it 
‘‘may safely be said that State legislation which seeks to im- 
‘pose a direct burden upon inter-state commerce or to inter- 
‘‘fere directly with its freedom does encroach upon the exclusive 
‘‘nower of Congress.’’ See also the opinion of Mr. Justice Clif- 
ford in the same case, p. 469. 

In the License Tax Cases, 5 Wal., 462, which involved the 
right of a licensee, who, under the act of Congress, was licensed 
to carry on an ordinary business within the limits of the State, 
to carry on such business by virtue of his license and notwith- 
standing the statutes of the States prohibiting or restricting 
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the business, the court, by Chief Justice Chase, in subordinating 
the licensed occupation to State law, is careful to confine the 
operation of its ruling to the internal trade of a State, and say, 
p. 470, that “it is not doubted that where Congress possesses 
“constitutional power to regulate trade or intercourse, it may -“ 
‘‘regulate by means of licenses as well as in other modes; and 
‘‘in case of such regulation a /icense will give to the licensee au- 
‘thority to do whatever is authorized by its terms. 

“Thus Congress having power to regulate commerce with 
“foreign nations and among the several States and with the 
‘Indian tribes, may, without doubt, provide for granting coast- 
‘‘ing licenses, licenses to pilots, licenses to trade with the In- 
‘‘dians, and any other licenses necessary or proper for the exer- 
‘cise of that great and extensive power of Congress, to the ex- 
‘“ercise of which the granting of licenses may be incident. A/] 
‘such licenses confer authority and give rights to the licensee.” 

So, in the case of Osborne vs. Mobile, 16 Wal. R., 479. In 
sustaining a license tax similar in all respects to the one in 
question, and which was demanded from the Southern Express 
Jompany, a corporation of Georgia dvuing business in Mobile 
and engaged in inter-state commerce, the court was careful to 
say, p. 482, that “it is to be observed that Congress has never 
‘*undertaken to exercise this power in any manner inconsistent 
‘with the municipaf ordinance under consideration, and there 
‘‘are several cases in which the court has asserted t°e right of 
“the State to legislate, in the absence ot legislation by Con- 
‘“ gress, upon subjects over which the Constitution has clothed 
“that body with legislative authority.” 

See, also, Randolph vs. Joseph, 71 Ala., 499. 

The next case which we should consider as having an im- 
portant bearing on this question, is the case of the Telegraph 
Company vs. Texas, 105 U.S8., p.460. The tax laid by the 
State of Texas was a specific tax of one cent for each full rate 
and one-half cent for each night message sent. This tax for 
each message sent between the States was held to be a direct 
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tax upon commerce or intercourse Itself, as much so as were the | 
State tonnage and import duties and passenger duties, which | 
had long before been held unconstitutional and void. The | 
court in the first part of the opinion in this case, in defining the 
status which the telegraph bears as an instrument of inter- 

state commerce, says that it has been decided that ‘‘ Telegraph 
‘*Companies were subject to the regulating power of Congress 

‘in respect to their foreign and inter-state business. A Tele- 
‘‘oraph Company occupies the same relation to commerce as a 
‘carrier of messages that a Railroad Company does as a car- 

‘rier of goods. Both companies are instruments of commerce 

‘‘and their business is commerce itself. ie : 

‘Congress to facilitate the erection of telegraph lines has 
‘authorized the use of the public domain and the military and 
‘post roads, &c., for this purpose. As a return for this privi- 
‘lege those who avail themselves of it are bound to give the 
‘‘United States precedence in the use of their lines for public 
‘‘business at rates to be fixed by the Postmaster General. 
‘Thus, as to government business, companies of this class be- 
‘come government agencies. 

“The Western Union Telegraph Company having accepted 
‘the restriction and obligations of this provision by Congress 
‘occupies . , . the position of an instrument of 
‘foreign and inter-state commerce, and of a government agent 
‘for the transmission of messages on government business.” 

[In the case of Picard vs. Pullman Southern Car Co., 117 U. 
S., pp. 34, 41 and 46, it is shown that the sleeping cars for 
which a license tax was exacted were engaged in transporting 
passengers not only between States but between points within 
the State of Tennessee. Thiscourt said that the tax was a unit 
for the privilege of the transit of passengers and all its accesso- 
ries. So, too, the car was equally a vehicle of transit, as if it 
had been a car owned by the railroad company, and the special 
conveniences or comforts furnished to the passenger had been 
furnished by the railroad company itself. ‘As such vehicle of 
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“transit, the car, so far as it was engaged in mter-state com- 
‘‘merce, was not taxable by the State of Tennessee, because the 
‘plaintiff had no domicile in Tennessee, and was not subject to 
‘‘its jurisdiction for the purpose of taxation; and the cars had 
‘“‘no situs within the State for purposes of taxation; and the 
‘* plaintiff carried on no business within the Statein the sense in 
‘‘which the carrying on of business in a State is taxable by way 
‘‘ of license privilege,” , 

It will be observed in the foregoing case that neither sleep- 
ing cars nor railroads had ever been the subject of congres- 
sional regulation, and that there ws no express license on the 
part of Congress authorizing business, inter-state or otherwise, 
within the State of Tennessee or elsewhere. 

In the case of Robbins vs. Shelby County Taxing District, 
120 U.S., p. 489, the court says (p. 493): ‘“Itis also an es- 
‘tablished principle, as already indicated, that the only way in 
‘‘which commerce between the States can be legitimately 
‘affected by State laws, is when, by virtue of its police power, 
“and its jurisdiction over persons and property within its lim- 
‘its, a State provides for the security of the lives, limbs, health 
‘‘and comfort of persons, and the protection of property; or 
‘‘when it does those things which may otherwise incidentally 
‘affect commerce, such as the establishment and regulation of 
“highways, canals, railroads, wharves, ferries, and other com- 
‘‘mercial facilities; the passage of inspection laws to secure the 
‘‘due quality and measure of products and commodities; the 
‘passage of laws to regulate or restrict the sale of articles 
‘deemed injurious to the health or morals of the community : 
‘‘the imposition of taxes upon persons residing within the State 
‘or belonging to its population, and upon avocations and em- 
‘“‘ployments pursued therein, not directly connected with foreign 
‘‘or inter-state commerce or with some other employment or 
‘* business exercised under authority of the Constitution and 
‘Jaws of the United States; and the imposition of taxes upon 
‘‘all property within the State, mingled with and forming part 
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‘‘of the great mass of property therein. A EE ges 
‘And no regulations can be made directly affecting inter-state 
“commerce. Any taxation or regulation of the latter charac- 
‘ter would be an unauthorized interference with the power giv- 
‘en to Congress over the subject.’ 

On page 496 the court says: “ But it will we said thata 
‘denial of this power of taxation will interfere with the right of 
‘the State to tax business pursuits and callings carried on 
‘within its limits, and its right to require licenses for carrying 
‘‘on those which are declared to be privileges. This may be 
‘true to a certain extent; but only in those cases in which the 
“States themselves, as well as individual citizens, are subject to 
“the restraints of the higher law of the Constitution.” 

In the case of the W. U. T. Co. vs. Pendleton, 122 U.S., p. 
347, it is held that the statutes of Indiana seeking to set 
the delivery of despatches by messengers to the persons to 
whom they were addressed was in violation of the statutes of 
the United States. | 


The case of Moran vs. City of New Orleans, 112 U.S., p. 69, 
is particularly in point. 

It appears that, by statute of Louisiana, the city of New 
Orleans was authorized ‘“‘to levy, impose and collect a license 
“upon all persons pursuing any trade, profession or calling, 
‘‘and to provide for its collection.’’ and further, that “all 
‘licenses imposed by the city, and not paid by the 31st day of 
“July, shall be seizable after thirty days’ publication in the 
‘ official journal, and upon the prayer of the city, through its 
‘proper representatives, any court of competent jurisdiction 
“shall enjoin the said person or persons, so liable to pay a 
‘license tax, and who shall refuse or neglect to pay the same, 
“from continuing to carry on such business or profession until 
‘‘he shall have paid the same, and all costs and charges for the 
‘recovery and enforcement of the claim therefor.” 
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Under this authority the Council of the city of New Orleans 
passed an ordinance “to establish the rate of licenses for pro- 
“‘fessions, callings and other business for the year 1880.” By 
said ordinance the license tax imposed upon every member of a 
firm or company, every agency, person, or corporation, owning 
and running tow-boats to the Gulf of Mexico, was five hundred 
dollars, and upon every member of a firm or company, every 
agent, firm, or corporation, owning and running tow-boats 
within the corporate limits, was fifty dollars. 

One Joseph Cooper owned two steam-propellers, duly en- 
rolled and licensed at the port of New Orleans under the laws of 
the United States, to be employed in the coasting trade, and 
employed them as tow-boats in taking vessels from the sea up 
the river to New Orleans, and from that port to the gulf, all en- 
tirely within the limits of the State of Louisiana. He refused 
to take out his license, and the city of New Orleans brought its 
action against him in the State District Court to recover the 
said license tax, and obtained a judgment in its favor, which on 
appeal was affirmed by the Supreme Court of the State. 

The defense relied on and overruled, was that the ordinance, 
imposing and regulating the license tax, was a regulation of 
commerce among the States, and, therefore, contrary to Article 
1, Section 8, Part 3, Constitution of the United States, and 
void. The opinion was given by Mr. Justice Mathews, who 
held that the case fell directly within the rule of the Supreme 
Court, as laid down in the case of Sinnot vs. The Commissioners 
‘of Pilotage, and Foster vs. Commissioners, &c., 22 Howard, 
and Gibbons vs. Ogden, 9 Wheaton, 210,214; Brown vs. Mary- 
land, 12 Wheaton, and the Telegraph Company vs. Texas, 105 
U.S., p. 460, and cases there cited, and the license was declared 
unconstitutional and void. Justice Mathews refers to the 
Freight Tax cases, 15 Wallace, 232, and the State tax on Rail- 
road gross receipts, 15 Wallace, 284, and the cases of Osborne 
vs. Mobile, 16 Wallace, 479; The Transportation Company 
vs. Wheeling, 99 U. 8., 273; Morgan vs. Parhan, 16 Wallace: 
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471; Hays Pacific Mail vs. The Steamship Company, 17 How.., 
596; and Wiggans Ferry Company vs. East St. Louis, 107 U. 
S., 365, but distinguishes between those cases and the one 
under discussion. Hesays: ‘ But the license fee in the present 
“case is not a tax upon the boats as property, according to 
“any valuation. * *  Itis said, however, to be a tax on 
‘‘an occupation, and for that reason not a regulation of com- 
‘“‘meree. If it were a tax upon the income derived from the 
“business, it might be justified by the principle of the decision 
‘‘in the case of the State Tax on Railway Gross Receipts, 15 
“ Wall., 284, which shows the distinction between a tax on 
‘‘transportation and a tax upon its fruits, realized and reduced 
‘to possession, so as to become part of the general capital and 
‘property of the tax payer. But here it is not a tax upon the 
‘profits and. income after they have been realized from the 
‘ business, it is a charge explicitly made as the price of the privi- 
‘ Jege of navigating the Mississippi River between New Orleans 
‘‘and the Gulf, in the coastwise trade: as the condition on 
‘which the State of Louisiana consents that the boats of the 
‘plaintiff in error may be employed by him according to the 
‘‘terms of the license granted under the authority of Congress: 
‘‘Thesole occupation sought to besubjected to the tax is that of 
“using and enjoying the license of the United States to employ 
‘these particular vessels in the coasting trude; and the State 
‘ thus seeks to burden with an exaction, fixed at its own pleasure 
‘*the very right to which the plaintiff in error is entitled under, 
‘‘and which he derives from, the Constitution and laws of the 
‘‘ United States. The Louisiana statute declares expressly that 
“if he refuses or neglects to pay the license tax imposed upon 
‘‘him, for using his boats in this way, he shall not be permitted 
‘to act under and avail himself of the license granted by the 
‘‘United States but may be enjoined from so doing by judicial 
‘process. The conflict between the two authorities is direct 
‘‘and express. WHAT THE ONE DECLARES MAY BE DONE WITH- 
‘‘OUT THE TAX, THE OTHER DECLARES SHALL NOT BE DONE EX- 
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“CEPT UPON PAYMENT OF THE TAX. In such an opposition the 
‘only question is, which is the superior authority? and reduced 
“to that it furnishes its own answer.”’ 


What difference is there in principle between the case of 
Moran vs. The City of New Orleans, and the case of the Port of 
Mobile vs. Leloup? In the Moran case, the boats for which 
license tax was exacted were not engaged in passing between 
the States, but wholly within the State, the decision being rested 
upon the fact that they were licensed by authority of the United 
States law. 

See, also, Gloucester Ferry Co. vs. Penn., 114 U.S8., p. 196. 

In the telegraph case, as in the boat case, the person seek- 
ing to enjoy the privileges is directly licensed thereto by the 
constitutional authority of the United States. Under the act 
of Congress passed July 24th, 1866, the Western Union Tele- 
graph Company was and is authorized to do its telegraph busi- 
ness in the State of Alabama. This statutory license is 
in the following terms, viz: ‘‘Any telegraph company now or- 
‘‘ganized, or which hereafter may be organized, under the laws 
‘of any State in this Union, shall have the right to construct, 
‘‘maintain, and operate lines of telegraph through and over 
“any portion of the public domain of the United States, and 
‘over and along any of the military or post roads of the Uni- 
‘ted States which have been or may hereafter be declared such 
‘by act of Congress, and over, under, or across the navigable 
‘‘streams or waters of the United States. The only restriction 
placed upon the exercise of this right by the act of Congress is 
found in the act itself, viz: that such lines of telegraph shall be 
so constructed and maintained as not to obstruct the naviga- 

tion of such streams or waters, or interfere with the ordinary 
travel on such military or post roads, and that the telegraph 
communications between the several department of the govern- 
ernment of the United States, and their officers and agents 
shall, in their transmission over the lines of any of such compa- 
nies, have priority over all other business and shall be sent at 
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‘ates to be annually fixed by the Postmaster General; and that 
the United States will at any time after the expiration of five 
years from the date of the passage of this act, for postal, mil- 
tary, or other purposes, have the right to purchase all the tele- 
graph lines, &c., of any or all of said companies at an appraised 


value; and that before any telegraph company shall exercise 


any of the powers or privileges conferred by said act, such com- 
pany shall file their written acceptance with the Postmaster 
General, of the restrictions and obligations required by said act. 

The record in this case shows that the Western Union Tel- 
egraph Company is a corporation organized under the laws of 
New York and is conducting its business only upon what has 
been declared to be post roads of the United States. See the 
Telegraph Company vs. Telegraph Company, 96 U. S., p. 1. 
The record further shows that the Western Union Telegraph 
Company has accepted the provisions and restrictions of the 
said act of Congress in the manner therein pointed out. In 
other words, the record shows a complete license from the United 
States to do the very business in question, within the limits of 
the Port of Mobile. 

The ordinance of the Port of Mobile which is sought to be 
enforced differs in no essential particular from the ordinance of 
the City of New Orleans. It is true that the remedies are some- 
what different but the effect and result of the two remedies, if en- 
forced, must be essentially the same. The ordinanceof the City 
of New Orleans is enforced by an injunction which stops the 
business; the ordinance of the Port of Mobileis enforced by fines 
or imprisonment of the agents of the corporation who shall en- 
gage in the business. And thus the -gceme—emel agents of the 
Western Union Telegraph Company can be arrested and fined 
fiftv dollars for each and every day that thesaid telegraph com- 
pany undertake to do the business for which they have been 
licensed by the authority of Federallaw. This amounts toa pro- 
hibition and effectual destruction of the occupation. 

The license, then, being demanded as a prerequisite to the 
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earrying on of the business of inter-state commerce or inter- 
course by telegraph, is a regulation of a branch of commerce 
between the States which has been expressly regulated by Con- 
gress,—it is an obstruction, however small comparatively it 
may be in the present case, to the free exercise of a business au- 
thorized by Congress and within the power of the Federal gov- 
ernment to establish ;—it 1s a direct interference with the opera- 
tion of a governmental agency, established or recognized as 
such, for the dissemination of news, and the performance of 
public functions in the transmission of the orders and directions 


_ of the government, and as an adjunct to the postal system, all 


of which is wholly under the direction and control of Congress. 
If the Port of Mobile can exact such license every city, town, 
and village may be authorized to do the same thing’; if the leg- 
islature can authorize a license tax of $225.00 they may as well 
fix it at $1,000 for each municipality, or anv greater sum, and 
so in effect seriously impair if notdestroy the usefulness of such 
established instrument of inter-state commerce, government 
agency and authorized adjunct of the postal department. 

It makes no difference whether this State interference is 
sought to be justified under the exercise of the police or the tax- 
ing power or any other power ordinarily inherent in sovereignty, 
such State action is violative of the powers delegated to Congress. 
The States ceases to be sovereign in the exercise of power when 
such exercise conflicts with the exercise of a power delegated to the 
Federal Government. As was said by Mr. Justice Miller, in 
Henderson et al vs. The Mayor, &c., of N. Y., 92 U.S., p. 259 
(261): ‘“‘ But, however difficult this may be, it is clear from the 
“nature of our complex form of government, that, whenever 
“the statute of a State invades the domain of legislation 
“‘which belongs exclusively to the Congress of the United States, 
‘it is void, no matter under what class of powers it may fall, 
‘‘or how closely allied to powers conceded to belong to the 
“States.” 
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THE TELEGRAPH AS A POSTAL AND GOVERNMENTAL AGENT: 


In the case of the Pensacola Telegraph Company vs. the 
Western Union Telegraph Company, 6 Otto, p. 1, this court 
said that the act of July 14, 1866, was not only a legitimate 
regulation of commercial intercourse among the States, but 
that the same “is appropriate legislation to execute the powers 
‘‘of Congress over the postal service. And we might add, that 
the telegraph is an instrumentality provided by the govern- 
ment for communication between its public officers, and for 
the dissemination of its public reports not only between the 
district of Columbia and the various States and Territories of 
the union, but also between points within the limits of particu- 
lar States or Territories. 


We have shown that a State could not demand a license 
where the telegraphic business was entirely interstate. Itneeds 
no argument to show that a State cannot demand a privilege 
tax from one who might be employed by the United States in 
transmitting messages between the officers of the Federal gov- 
ernment although such business might be found to consist in 
the transmission of messages between officers within the limits 
of a particular State. It would be lawful for the government 
of the United States to employ such agencies, and no State 
could place any condition upon the lawful exercise of such busi- 
LESS. 

And bya parity of reasoning it seems to me that the Stateis 
equally restrained from interfering with any agency established 
by congress for the transmission of intelligence between com- 
munitees or individuals, the proper function of a postal system, 
although the business of such particular agent might be con- 
fined in its operations within the limits of such State. The 
language of the constitution of the United States is that con- 
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gress has power to establish postoffices and post roads. This 
power is exclusive in congres, and no State has the right to es- 
tablish a post office or post road. 


Post offices and ost roads aie established for the purpose 
of enabling the public and members of that pulic to communi- 
cate with each other. That congress considered that the act of 
July 14, 1866 was an exercise of this particular constitutional 
power is evidenced by the fact that the right is conferred on tel- 
egraph companies ouly as to post roads and military roads of 
the United States: roads over which, as to the transmission of 
intelligence, congress has an exclusive dominion. : 

It would probably be admitted that the officers or ap- 
pointees of the Federal government while engaged in the postal 
service of the government could not be subjected to the pay- 
ment of a privilege tax for undertaking the duty which their 
eraployment enjoined upon them. But it may be contended 
that when private individuals or corporations undertake for a 
consideration the business of transmitting intelligence between 
points wholly within a State the occupation is in nosense theex- 
ercise of a governmental function, for the reason, among others, 
that the government is not the recipient of | féés and emoluments 
which accrue from the performance of such service. 

In answer to this I respectfully submit that it is immaterial 
what system or regulation may be adopted by the government 
in establishing a postal service, and it isequally immaterial as to 
whether the government receives the revenues derivable there- 
from, it is none the less the government’s, that private parties 
are authorized or licensed to do those things which Congress 
has the sole right to authorize and license them to do. 

Suppose that Congress, in exercising the constitutional 
power referred to, should have provided that certain common 
carriers who might comply with the conditions prescribed by 
law, similar to those imposed upon Telegraph Companies in the 
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‘ase we are considering, should have the right to do the busi- 
ness of transmitting the mails at a reasonable compensation to 
be charged by them and collected from the persons who should 
avail of their services in particular cases. Could it be success- 
fully contended that if such carrier were to comply with the 
conditions, and would thereupon undertake to do the business 
in question, that the State could step in and demand as a 
prerequisite to their engagement in such business, that they 
should first pay the State and every municipality such license 
as the State might from time to time exact? would this 
Court have any hesitation in saying that Congress had 
the authority to confer the power and that the State had 
no right to obstruct any of those who undertook the business 
in its free and untrammeled performance? In other words, 
could the State, after Congress had conferred the right and 
declared that it should be lawful, step in and say, that 
notwithstanding the congressional license the business is 
unlawful until certain things are done by the licensee in con- 
formity with its unbridled desires. While it is possible that 
the State might say to the common carrier that it should not 
engage in the carriage of passengers and freights between 
points within the State without first paying a license, although 
carrying the mails of the United States, because Congress has 
no power over the carriage of passengers and goods entirely 
within the limits of the State; yet, when it comes to Telegraph 
Companies, we find that they are not engaged in any business 
over which Congress has not full and complete control. 

The constitutional power which we have invoked is suffi- 
cient to cover al) that may be done by a telegraph company 
whether wholly within or partly without the limits of a particu- 
lar State. The question of establishing a governmental 
postal telegraph system, that is, one in which the gov- 
ernment shall control“s*”shall receive all the revenue derived 
from the conduct of the system, is being agitated in the Ameri- 
can Congress. No lawyer doubts the right of the government 
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to control this peculiar method of transmission of intelligence. 
It has also been intimated, as a possible feature of such legisla- 


tion, that instead of the government constructing and owning 


the telegraph lines, it may contract with the existing telegraph 
companies for the performance of such service. Supposing such 
a contract should be made; would the peculiar terms of the 
contract in any sense affect the question as to whether or not 
the telegraph postal service was under the control and power 
of the Federal government and that its establishment was the 
exercise of constitutional authority? If the terms of the con- 
tract providing the manner in which such service was to be 
performed would not affect the question of the validity of the 
contract itself, it being all sufficient that the government had 
undertaken to declare the telegraph to be a postal system, 
would a contract containing the peculiar provisions of the act 
of 1866 in any way change the matter? Suppose the Post- 
master General, acting under authority, should execute a formal 
contract which would say to the Western Union Telegraph Com- 
pany, you shall undertake to transmit all messages which shall 
be delivered to you by the public or the government; you shall 
receive for such service so much per message, or so much per 
word, for all messages transmitted for the government or such 
compensation as the Postmaster General may from time to 
time fix; but as to messages sent by individuals you may 
charge for them reasonable rates, to be collected of the 
senders, and you shall stipulate in this contract that whenever 
the government desires to manage the property by its own 
appointees they may take your plant and pay you a sum 
to be fixed by arbitrators and cut off your revenue as 
authorized by this contract, is not this the very contract 
under which the Western Union Telegraph Company is now 
conducting its business? Different, it is true, in form from an 
ordinary contract inter parties, but having all the elements of 
one, being a grant upon conditions performed and for a valu- 
able consideration. Can any one doubt the power ofthe govern- 
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ment to establish a telegraphic postal system between Mont- 
gomery and Mobile, Ala.? To place the machinery and the 
working of it in private hands, and yet have it remain to all 
legal intents and purposes as a part of the postal system of the 
United States? Ifso, by what right can the State of Alabama 
interfere with the exercise of this business? And yet we respect- 
fully submit that this is exactly what the Federal government 
has done in its legislation on the subject of Telegraph Com- 
panies, and it is WEEEEEMRs. exercise of Federal power that the 
license tax laws of Alabama conflict and tend to destroy. 


[t would seem clear, then, upon principle and authority, 
that if a license tax is a regulation of, or is a burden upon, or 
an obstruction to, the free exercise of the business upon which 
it is imposed, it is violative of the Constitution of the United 
States when that business is the carrying on of an inter-state 
commerce or intercourse, as to which Congress has legislated, 
or is an instrument allied to, or part of, the recognized postal 
system of the United States. 

Respectfully submitted, 
GAYLORD B. CLARK, 
For plaintiff in error. 


APPENDIX A. 
CODE OF ALABAMA 1876. 

“Spc. 384. Duty of telegraph officers; of auditor; and 
“right of agents to pay taxes and retain.—The President and 
“Secretary of every Telegraph Company, whose line, or any 
‘part thereof, is in this State, shall annually, in the month of 
‘April, return to the Auditor of the State, under oath, the 
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‘‘number of miles of telegraph wire in this State belonging to 
‘it, and the value thereof, including poles, batteries, instra- 
‘ments, and the length and value of its line, in each county in 
“this State; and the auditor of the State shall notifv the as- 
‘‘sessors of the counties through which such line runs, of the 
‘value of such property in their respective counties, and the 
“agents or managers of the line are authorized to pay the 
‘‘taxes thereon and retain the same out of any money in their 
‘‘nossession belonging to the company; and if any telegraph 
‘‘company fails to make such return, the auditor shall proceed 
“to estimate the same, and add one hundred per cent thereon 
‘‘as a penalty for the failure to make returns herein required, 
“and apportion the same to the different counties, as provided 
‘‘in the case of railroad companies.’ 

“Sec. 386. Statement of gross receipts of telegraph and 
‘“ sleeping car companies to be made, and duty of assessor -on 
‘‘failure.—The agents and managers of telegraph, sleeping or 
‘‘ palace car companies shall, on or before the fifteenth day of 
‘‘April in each year, make out, under oath, a true and full 
‘statement of the gross receipts of their respective offices for 
‘‘the preceding vear, and deliver the same to the assessor for 
‘the county where they collect any income, and such agents 
‘‘and managers shall pay the tax thereon to the collector and 
“retain the amount out of any money in their possession be- 
‘longing to such company; but when any such agent or man- 
‘‘ager shall fail to make the return herein required, the asses- 
‘sor of the county shall proceed to estimate, upon the best in- 
‘formation he can obtain, the probable amount of the receipts 
‘‘of such business, and add thereto fifty per cent., and return 
‘‘the same to the collector in the same manner as other assess- 
‘‘ments are returned, and no property of such company shall 
‘‘be exempt from levy and sale for taxes.”’ 

‘Sec. 360. Statement of taxable property and when tax 
‘‘ vear begins,—Every person of full age and sound mind, and 
‘‘every firm, body politic or corporate, shall, when called upon, 
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‘*‘as hereinafter provided, forthwith make a full and true state- 
‘‘ment in writing to the assessor in the county in which he or 
‘‘she resides, in which shall be truly and distinctly set forth a 
‘correct description of all real and personal property of which 
“he or she is the owner, or holder as guardian, parent, hus- 
‘*band, or trustee, executor, administrator, receiver, account- 
‘“‘ing officer, partner agent, or factor, and also all moneys, and 
‘“‘credits owned held, or on deposit anywhere in the State on 
‘the first day of January preceding the assessment, except as 
‘‘herein otherwise prescribed; but all property brought into 
‘‘the State since the first of January, and before the assessor 
‘‘has completed his assessment, shall be subject to taxation 
. ‘the same as if it had been held and owned in this State on the 
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‘first day of January.’ 
“Sec. 362. Listing of property.—Every person required to 
‘‘make or deliver such statement, shall set forth under oath, to 
‘‘be in every instance administered by the assessor before the 
“listing thereof, an account of the property held or owned by 
‘him or them, whether exempt from taxation or not, as fol- 
sé lows: * * - Sad * * 
‘“13.—All other property, real and personal, not otherwise 


‘specified herein.’ 


“AN ACT 


“To incorporate the port of Mobile, and to provide for the 
‘government thereof. 


“Section 17. Be it further enacted. That in order to de- 
‘fray the expenses of carrying out the provisions of this act 
‘said police board is authorized and empowered to levy and 
‘‘eollect for each year of its existence, upon all real and per- 
‘‘sonal property, and all subjects of State taxation within said 
‘port of Mobile, except the subject enumerated in paragraph 
‘first of section three hundred and sixty-nine of the Code of 
‘‘ Alabama, and except the tax levied on polls, a tax not exceed- 
‘ing six-tenths of one per centum of the value of such property, 
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‘or subject of taxation as assessed for State taxation during 


‘the year preceding that for which said police board may as- 
“sess and lay the tax above provided for; Provided, That 
“where the personal property of any person does not exceed 
‘one hundred and fifty dollars, and his real estate does not ex- 
‘ceed two hundred dollars, such property shall be exempt from 
“taxation under this act. 

“Sec. 18. Be it further enacted, That the taxable proper- 
‘ty of each tax payer and the subjects of taxation on which he 
‘‘is taxable, and the amount or value of each item thereof as 
‘‘valued by the assessor of Mobile County for the preceding 
‘‘vear mentioned in Section 17, shall be ascertained and fixed 
‘by the aforesaid tax assessor’s book of such year made by 
‘‘him under the requirements of Section 375 of the Code of Ala- 
“bama, and any supplemental assessments that may have 
‘‘been made by him for such year, all corrected as provided in 
‘section four hundred and thirty of the code of Alabama.”’ 

“Sec. 19. Be it further enacted, That said police board 
‘shall cause a copy of such tax assessor’s books, corrected as 
‘‘ aforesaid for such preceding year, to be made and entered in 
‘‘a bound book properly prepared for that purpose, but when 
“the property or subjects have changed owners since said as- 
‘“‘sessments on it were made by said tax assessor, said copy 
‘shall be so corrected as to show its true owner at the com- 
‘‘mencement of the year for which the tax provided for in this 
‘act is to be laid, and so as to show against whom the tax on 
“each is laid. Ifthe property has since such assessment been 
‘destroyed, or greatly damaged by fire or other cause, this 
‘‘also shall be noted with the estimated amount of damage.”’ 

“Sec. 29. Beit further enacted, That should said police 
“board require further or other means of collecting the taxes 
“authorized by this act, it may, by an ordinance, adopt or 
‘substitute for any of the foregoing provisions, the provisions 
‘‘contained in chapter 2, part 1, title7, of the Code of Alabama, 
“or any part of such provisions for the collection of such taxes 
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‘‘by the tax collector of the Port of Mobile, so far as the same 
‘may be applicable, and shall have the same right to sell prop- 
‘erty and make titles to property sold for taxes as is provided, 
‘for collecting State and County taxes, and said police board 
‘in adopting such provisions shall, by the ordinance adopting 
‘the same, declare which of such provisions it adopts, and in 
‘such ordinance it may change the provisions so far as to sub- 
‘stitute its tax collector for that of the State or County tax 
‘collector, and so as to adopt the provisions relating to State 
‘‘and County taxes, to the collection of the taxes authorized 
‘by this act.”’ 

“Sec. 30. Be it further enacted, That the said police 
‘‘board shall, besides the tax heretofore authorized, have the 
‘authority to assess and collect from all persons or corpora- 
‘tions trading or carrying on any business, trade or profession, 
‘by an agent or otherwise, within the limits of said corpora- 
‘tion, a license tax which shall be fixed and declared each year 
‘by an ordinance of said corporation, and the licenses so laid 
‘‘shall be issued and the amount imposed shall be collected as 
“may be provided by ordinance of said corporation. * * 


‘Said police board may also by ordinance, impose such fines 
‘and penalties within’ the limitations named in this act, as 
“they may deem advisable for the doing of any business, or 
‘the carrying on of any trade, or the practicing of any profes- 
‘sion, by any party who shall fail to take out such license as 
‘‘may be imposed by said police board under the authority 
‘conferred by this act.’’ Acts 1878-79, p. 392. 


APPENDIX B. 
CONSTITUTION OF ALABAMA, CODE, PAGE 43. 
ARTICLE XI. 
$1. All taxes levied on property in this State shall be 
assessed in exact proportion to the value of such property ; 
Provided, however, The general assembly may levy a poll-tax, 
uot to exceed one dollar and fifty cents on each poll, which shall 
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be applied exclusively in aid of the public school fund in the 


county so paying the same. 

$4. The general assembly shall not have the power to 
levy, in any one vear, a greater rate of taxation than three- 
fourths of one per centum on the value of the taxable property 
within this State. 

$6. The property of private corporations, associations, 
and individuals of this State shall forever be taxed at the same 
‘ate; Provided, This section shall not apply to institutions or 
enterprises devoted exclusively to religious, educational, or 
charitable purposes. 

$7. Nocity, town, or other municipal corporation, other 
than provided for in this article, shall levy or collect a larger 
rate of taxation, in any one year, on the property thereof, than 
one-half of one per centum of the value of such property, as 
assessed for State taxation during the preceding year; Pro- 
vided, That for the payment of debts existing at the time of 
the ratification of this Constitution, and the interest thereon, 
an additional rate of one per centum may. be collected, to be 
applied exclusively to such indebtedness; And provided, This 
section shall not apply to the city of Mobile, which city may, 
until the first day of January, one thousand eight hundred and 
seventy-nine, levy a tax not to exceed the rate of one per cen- 
tum, and from and after that time a tax not to exceed the rate 
of three-fourths of one per centum, to pay the expenses of the 
city government, and may also, until the first day of January, 
one thousand eight hundred and seventy-nine, levy a tax not 
to exceed the rate of one per centum, and from and after that 
time, a tax not to exceed the rate of three-fourths of one per 
centum, to pay the existing indebtedness of said city, and the 
interest thereon. | 

APPENDIX C. 
REVISED STATUTES OF UNITED STATES. 


SEC. 5263. Any Telegraph Company now organized, or 
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which may hereafter be organized, under the laws of any State, 
shall have the right to construct, maintain, and operate lines 
or telegraph through and over any portion of the public do- 
main of the United States, over and along any of the military 
or post roads of the United States which have been or may 
hereafter be declared such by law, and over, under, or across 
the navigable streams or waters of the United States; but such 
lines of telegraph shall be soconstructed and maintained as not 
to obstruct the navigation of such streams and waters, or inter- 
fere with the ordinary travel on such military or post roads. 

Sec. 5264. Any Telegraph Company organized under the 
laws of any State shall have the right to take and use from the 
public lands through which its lines of telegraph may pass,the nec- 
essary stone, timber, and other materials for its posts, piers, sta- 
tions, and other needful uses in the construction, maintenance, 
and operation of its lines of telegraph, and may pre-empt and 
use such portion of the unoccupied public lands subject to pre- 
emption through which their lines of telegraph may be located 
as may be necessary for their stations, not exceeding forty 
acres for each station; but such stations shall not be within 
fifteen miles of each other. 

Sec. 5265. The rights and privileges granted under the 
provisions of the act of July 24, 1866, entitled ‘“‘ An act to aid 
in the construction of telegraph lines, and to secare to the gov- 
ernment the use of the same for postal, military and other pur- 
poses,’’ or under this title, shall not be transferred by any com- 


pany acting thereunder to any other corporation, association, 


OF person. 

Sec. 5266. Telegrams between the several departments of 
the government and their officers and agents, in their transmis- 
sion over the lines of any Telegraph Company to which has 
been given the right of way, timber, or station lands from the 
public domain shall have priority over all other business, at 
such rates as the Postmaster General shall annually fix. And 
no part of any appropriation for the several departments of 
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the government shall be paid to any company which neglects 
or refuses to transmit such telegrams in accordance with the 
provisions of this section. 

Sec. 5267. The United States may, for postal, military, or 
other purposes, purchase all the telegraph lines, property, and 
effects of any or all companies acting under provisions of the 
act of July 24, 1866, entitled ‘‘An act to aid in the construc- 
tion of telegraph lines, and to secure to the government the use 
of the same for postal, military, and other purposes,’’ or under 
this title, at an appraised value, to be ascertained by five com- 
petent, disinterested persons, two of whom shall be selected by 
the Postmaster General of the United States, two by the com- 
pany interested, and one by the four so previously selected. 

SEC. 5268. Before any Telegraph Company shall exercise 
any of the powers or privileges conferred by law such company 
shall file their written acceptance with the Postmaster General 
of the restrictions and obligations required by law. 
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Sec.5269. Whenever any Telegraph Company, after having 
filed its written acceptance with the Postmaster General of the 
restrictions and obligations required by the act approved July 
24, 1866, entitled “An act to aid in the construction of tele- 
graph lines, and to secure to the government the use of the 
same for postal, military, and other purposes,”’ or by this title. 
shall, by its agents or employes, refuse or neglect to transmit 
any such telegraphic communications as are provided for by 
the aforesaid act, or by this title, or by provisions of section 
222. title ‘THe DEPARTMENT OF WaAR,”’ authorizing the Secre- 
tary of War to provide for taking meteorological observations 
at the military stations and other points of the interior of the 
continent, and for giving notice on the northern lakes and sea. 
board of the approach and force of storms, such Telegraph 
Company shall be liable to a penalty of not less than one hun- 
dred dollars and not more than one thousand dollars for each 


«> 


such refusal or neglect. [To be recovered by an action or ac- 


tions at law in any district court of the United States. ] 
APPENDIX E. 


Sec. 5964. The following are established post roads: 

All the waters of the United States, during the time the 
mail is carried thereon. 

All railroads or parts of railroads which are now or here- 
after may be in operation. 

All canals, during the time the mail is carried thereon. 

All plank roads during the time the mail is carried thereon. 

The road on which the mail is carried to supply any court 
house which may be without a mail, and the road on which the 
inail is carried under contract made by the Postmaster General 
for extending the line of posts to supply mails to post offices 
not on any established route, during the tine such mail is car- 
ried thereon 

All letter carrier routes established in any city or town for 


the collection and delivery of mail matters. [See see. 2476. ] 


